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Pleading a denial: Some 
ideas for junior practitioners 

Peter van Blerk se 
Johannesburg Bar 

The trollop and the tart 
Sometimes one needs to be remin

ded of the simple basics. A true story: 
some years ago an attorney was 
instructed to act for a defendant who 
had been sued in the magistrate's court 
by a woman for iniuria. In her sum
mons the plaintiff alleged that the 
defendant had called her "a trollop and 
a tart". The attorney took brief instruc
tions from his client without making 
any note of them. Some months later, 
during the December holidays, the 
notice of bar arrived and the attorney 
was called upon to deliver a plea, with
out the benefit of a further consultation 
with his client. His recollection was 
not what it should have been. What the 
attorney remembered was that the 
client had said that the plaintiff was 
indeed a woman of loose morals, who 
could be appropriately described by 
the words appearing in the summons. 
The attorney chose to admit in his plea 
that his client had used those words 
and proceeded to justify them as being 
true. On return from holiday, his client 
saw the plea and promptly informed 
the attorney that he had made a serious 
mistake as, while the plaintiff was 
indeed a woman of loose morals, he 
had certainly not said this to the plain
tiff on the occasion in question. As one 
would imagine the plea which the 
attorney had deli vered would be an 
aggravating feature as far as damages 
-are concerned. To add to the attorney's 
woes, the application that he made to 
withdraw the admission was inade
quate and was dismissed. An appeal 
against the dismissal was also unsuc
cessful. The attorney ended up settling 
the matter at his cost. The lesson: what 
I believe to be a golden rule in plea
ding, when in doubt always plead a 
denial. 

Terminology and technique 
In general, we are concerned with a 

denial in a plea. While in a replication 
a failure to deal with an allegation 
specifically constitutes a denial, I the 
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opposite applies to a plea. An allega
tion which is not addressed in a plea is 
deemed to be admitted. 2 Although a 
plaintiff delivers a plea to a claim in 
reconvention, I shall for the sake of 
brevity, use the term "defendant" only. 

One of the classic ways in which 
one pleads a denial is: 

"The defendant denies each and 
every allegation herein contained as if 
specifically traversed." 

Where a defendant does not have 
knowledge of the factual matter plea
ded by a plaintiff and wishes to deny it, 
but at the same time to record that it 
does so on the basis of absence of 
knowledge, it can resort to what is 
sometimes referred to as a "non
admission", pleaded as follows: 

"The defendant has no knowledge 
as to the allegations herein contained 
and accordingly denies them." 

Although there are dicta that sug
gest that a plaintiff faced with such a 
denial need not anticipate and prepare 
to meet contradictory evidence,3 the 
better view would seem to be that both 
types of denial are equally effective, 
and a defendant who has used the lat
ter type may still lead contradictory 
evidence.4 If you wish to adopt a cau
tious approach you may decide not to 
use the non-admission type of denial. 

In practice many different varia
tions of the two forms of denial are 
seen. Generally as long as there is a 
clear statement of denial the wording 
will achieve its objective. 

When one has to address a para
graph containing a number of factual 
averments, or a series of paragraphs 
that can conveniently be dealt with 
together, there is a simple technique 
that one can use to ensure that no acci
dental admission "slips through the 
floorboards". Commence the para
graph identifying specifically all that 

Peter van Blerk se is the author of 
Legal Drafting: Civil Proceedings 
(Juta, 1998). He lectured in legal wri
ting to the pupils at the Johannesburg 
Bar. 

the defendant is prepared to admit. 
That will often be easy to do. Then 
conclude with a statement that: 

"Save as aforesaid, the defendant 
denies each and every allegation here
in contained as if specifically tra
versed". 

By doing this you will see clearly 
what you intend admitting and admit 
no more than that. 

You have now found the golden 
shield that you can use to great effect 
in preparing a plea. It is the panacea 
for all ills. Or is it? You still have to 
exercise care in using this tool of 
pleading. 

Avoid ambiguous and incon
sistent denials 

A single paragraph in particulars of 
claim can contain two or more aver
ments which cannot be met by a sim
ple denial of all of the allegations. 
Take, for example, the classic formula
tion of a claim based on the condictio 
indebiti: 

"On ........ the plaintiff paid to the 
defendant the sum of R ........ in the rea
sonable and bona fide, but mistaken 
belief, that such sum was owing by the 
plaintiff to the defendant". 

A plea which denies each and every 
one of these allegations in the custo
mary terms would be ambiguous as the 
plaintiff would not know whether: 

- the defendant denies that there was 
a payment; or 
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- the defendant admits the payment, 
but denies that it was a mistaken one; 
or 

- the defendant admits the payment 
and that it was mistaken, but denies 
that it was bona fide and reasonable. 

In theory, one could deny each of 
these allegations by doing so in the 
alternative. Although it is not impossi
ble that you are called upon to deliver 
such a plea, it would seldom occur in 
practice. In such an extreme case (say 
where there is new management in a 
company which simply has no know
ledge of what had occurred) the plea 
may read: 

"1.1 The defendant has no knowledge 
as to the alleged payment by the plain
tiff and accordingly denies it. 

1.2 Alternatively to 1.1 and in the 
event that the plaintiff made the pay
ment, the defendant has no knowledge 
as to whether: 

1.2.1 the plaintiff did not owe the 
amount to the defendant, and accor
dingly denies that the payment was a 
mistaken one; 

1.2.2 alternatively to 1.2.1, in the event 
that the payment was not a mistaken 
one, the defendant has no knowledge 
as to whether it was made reasonably 
and bona fide and denies the plaintiff's 
allegations in this regard." 

The plea to these allegations can be 
framed in different ways. What is 
important is that the pleader must con
sider carefully the implications of a 
denial of each and every allegation. 

If y~u use the technique that I have 
suggested of identifying only those 
portions of the pleading to which you 
are responding which are to be admit
ted, and denying the balance of the 
allegations, there is the danger that a 
denial in one paragraph may cover 
something that has been admitted in 
another, thus creating an inconsistency 
in the plea. Although this will seldom 
prejudice your client, a sloppy plea
ding is always an embarrassment to 
you as a practitioner. 

Where a denial is not enough 
There are certain instances in which 

a denial of an allegation, or series of 

allegations, does not go far enough. It 
is not always easy to see where one 
need not go beyond a denial. If a claim 
based on an oral contract is made 
against an individual defendant whose 
version is that he or she represented a 
corporate entity in contracting, it 
would technically be quite sufficient 
simply to deny the contract between 
the plaintiff and the defendant without 
having to plead, in addition, that the 
plaintiff had concluded a contract with 
the corporate entity and identifying 
that corporate entity.5 There would be 
no objection to providing the additio
nal information, but it is strictly spea
king unnecessary. The logical reason 
for this is that it is for a plaintiff to 
allege and prove the contract with the 
person against whom it has made its 
claim. However, where the authority of 
the person alleged and identified by 
name in the pleading to have conclu
ded the contract on behalf of the defen
dant is challenged, a mere denial of the 
allegations regarding the conclusion of 
the contract will not be sufficient to 
dispute authority. The plaintiff would 
fairly be entitled to assume that such a 
denial is a denial that any contract was 
concluded, and not that the named per
son professed to conclude one, but had 
no authority to do SO.6 But if the plain
tiff were to plead in two separate para
graphs, the first alleging the contract 
and second identifying those repre
senting the plaintiff and the defendant, 
alleging that they were "duly autho
rised", you may not be faced with the 
same problem if you, in your plea, 
address the paragraphs separately. A 
denial of the contract in the first para
graph and a separate denial of the se
cond which claims that the individuals 
had authority will leave your opponent 
in no doubt that authority must be 
proved. 

There are no magic rules when it 
comes to determining whether one has 
to go beyond a mere denial. It is sim
ply a question of understanding the 
effect in substance of a plea. While 
experience helps, if you do not have 
this on your side give careful thought 
to the effect of what you have pleaded 
and do not assume that what in form is 
a denial of everything is indeed so. 

The effect of certain denials 
In general a denial relieves one of 

the obligation to prove the assertion 

made in the opposing pleading. But 
there are exceptions. Certain denials 
imply positive facts. Take, for exam
ple, the denial of the allegation in the 
example based on the condictio inde
biti that the plaintiff was mistaken that 
it owed money to the defendant. 
Implicit in that is an assertion that an 
amount was owed. Similarly, a denial 
of a failure to pay necessarily implies 
that payment was made.7 Ignoring the 
effect, if any, on the onus of proof, a 
denial that implies a positive allegation 
would, however often give rise to a 
duty to provide information in the 
form of further particulars to that posi
tive averment.8 So, do not be deluded 
into believing that whenever you deny 
you can escape all responsibility. Nor 
assume when you see a denial in your 
opponent's pleading that you bear the 
onus to prove what has been denied 
and cannot ask for further particulars. 

Dangers of improper denials 
The withdrawal of an admission 

incorrectly made is no formality. Even 
if a litigant establishes that the admis
sion was factually incorrect it may fail 
in an attempt to withdraw it if there is 
prejudice to the other side. The denial 
presents no such difficulty. Moreover, 
a denial can be retracted and replaced 
with an admission. If a denial is made 
improperly by a pleader on behalf of a 
litigant the person in the witness box 
seeking to explain it will more often 
than not be able to blame counsel or 
attorneys for it. But that is not always 
so. And when the litigant responsible 
for the denial seeks to maintain the 
moral high ground and has made a 
denial that can be described as unfair, 
it may cast doubt on the litigant's cre
dibility. An unjustified denial may also 
put an opposing litigant to conside
rable cost or expense, particularly if it 
is not withdrawn timeously. This, too, 
must be borne in mind. 

You must be conscious of the 
prospect that an inappropriate denial 
may cause damage to one's case. 
Personally, when preparing pleadings 
on behalf of legal practitioners who are 
litigants, I exercise great care in not 
pleading denials that they cannot fairly 
support at a later stage. I also warn 
instructing attorneys about what seem 
to be unjustifiable denials that may 
have serious adverse implications and 

continued on page 34 
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continued from page 33 

• There may be a need for Bar 
Councils to have power in cases where 
the dispute is simple or involves a 
small amount of money to be able to 
make such enquiries as they deem ne
cessary on an informal basis and then 
to make a ruling which is binding upon 
the member concerned. Although this 
may be a contentious approach, it is 
probably justifiable in cases where the 
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in particular, cost implications. But 
having said this, the desire to avoid 
these consequences should not result 
in counsel taking his or her eye off the 
ball - the golden rule of denying when 
in doubt. 

Litigation is a serious business. 
Where mistakes are made by those 
engaged in it (including attorneys and 
counsel) opponents are entitled to, and 
do, take advantage of them. Yes, it is 
your responsibility to assist a court in 
arriving at the truth and not to place 
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amount involved is trivial and the 
commitment of resources by the Bar 
Council in terms of setting up a tri
bunal to hear the dispute and then con
sidering the tribunal's recommenda
tion is not justifiable. 

• In conclusion I believe that whilst 
the Bar's approach to the resolution of 
fee disputes and the imposition of 
sanctions against those who fail to pay 
counsels' fees timeously are matters 

undue obstacles in the path of your 
opponent. But you also have a respon
sibility to your client to ensure that its 
case is conducted to the best of your 
ability. Your client may not always 
have access to evidence to establish 
the truth and an appropriate denial may 
place your opponent in a position 
where he or she is obliged to call the 
very witness who could be of assis
tance to your case. Moreover, at the 
time when pleadings are drawn, the 
opportunities for mistakes are far 
greater. Although there are dangers in 
inappropriate denials, the harm of an 
incorrect admission is often worse. 
The golden rule still stands: if in 
doubt, deny. 

POMPOUS, LOU DJ 

which require constant reappraisal, the 
present system will if properly imple
mented offer both adequate protection 
to counsel and provide fair recognition 
of the interests of attorneys. It is 
unlikely that the imposition of mora 
interest on overdue fees will on its own 
provide an effective substitution for 
the defaulters list or that it will ensure 
that recalcitrant attorneys pay within a 
reasonable time. DJ 

. 
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