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1 Introduction 
In the 2000 budget Government indi
cated that it intends introducing a ca
pital gains tax ("CGT") with effect 
from 1 April 2001. No bill or statute 
providing for the imposition of the tax 
has yet been published. There is there
fore no certainty yet as to the rules 
according to which taxpayers will be 
taxed. However, in Government's 
Budget Review 2000 and in a guide 
produced jointly by the Department of 
Finance and the SA Revenue Service 
information has been given on the 
intended nature of the tax. Comment 
from the public has been invited. In all 
probability a statute will be published 
in due course. I 

Thus far capital profits have not been 
subject to tax. For instance, if a person 
bought shares for RI00 000 as a long 
term investment and sold them five 
years later for R200 000, the profit of 
RIOO 000 was not subject to tax. The 
same applied to long term investments 
in other assets. Where the asset had, 
however, been purchased with the 
intention of reselling it at a profit, the 
profit (a "revenue profit") has always 
been subject to income tax. This will 
remain so. In addition, capital profits 
will now also be subjected to tax. 

One of the reasons given by 
Government for the imposition of the 
tax is that there is no difference in 
principle between a capital profit and a 
revenue profit. If the latter is therefore 
taxed, the former should also be.2 

2 Persons who could be 
subject to the tax 
Natural persons, juristic persons and 
trusts will be subject to the tax.3 If they 
are "resident" in South Africa4 they 
will be subject to CGT in respect of 
assets held by them inside and outside 
South Africa. Thus, a South African 
advocate who sells shares which he 
holds outside South Africa and realizes 
a capital profit will be subject to South 
African CGT.5 
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Non-residents will only be subject to 
CGT in respect of certain South 
African assets.6 

If a person ceases to be a South 
African resident, he will be deemed to 
have disposed of all his capital assets. 
He will therefore become liable for 
CGT on increases . in value thereon 
since the dates of acquisition even 
though the assets have not been sold. 
This rule will apparently also apply to 
the person's non-South African assets.7 
If the emigrant does not, in fact, dis
pose of the assets, the rule could put 
him to a cash flow disadvantage.s 

3 The nature of assets 
which will be subject to 
CGT 
The basic point of departure 
As a basic point of departure no asset 
will be excluded from the tax purely 
by virtue of its physical characteristics, 
or lack thereof. Therefore, all corpore
al and incorporeal and moveable and 
immovable assets could, in principle, 
be subject to the tax. Examples of 
assets which could be so subject are 
land, company shares, units in a unit 
trust, goodwill, vehicles and Kruger 
Rands.9 

Exclusions and exemptions 
Profits made on certain assets will be 
specifically excluded or exempted 
from the tax by virtue of particular 
characteristics of the assets or by 
virtue of circumstances pertaining to 
them. Important exclusions and 
exemptions are the following: 

* Assets which the taxpayer acquired 
with the intention ofreselling them at a 
profit. These assets could be termed 
the taxpayer's "trading stock".IO An 
example would be shares acquired by 
the taxpayer with the purpose of 
reselling them at a profit. If the shares 
are realized at a profit, the profit will 
be subject to income tax in the ordi
nary fashion but will be exempt from 
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capital gains tax. A further example 
would be the case of a taxpayer who 
purchases a house with the intention of 
reselling it at a profit rather than to live 
therein for a substantial period of time. 

* The taxpayer S primary personal re
sidence. If a taxpayer purchased a 
house or other residence with the 
intention of residing therein for a sub
stantial period of time and realizes a 
profit upon the eventual sale thereof, 
the profit will be exempt from CGT. 
The profit will only be exempt if the 
residence was owned by a natural per
son. Therefore, if it was owned by a 
company or a trust, the profit would 
not be exempt. The taxpayer should 
also in fact have occupied the resi
dence. 11 Where a taxpayer owns two 
residences, one of which is used only 
for holiday purposes, the holiday home 
would not fall within the exemption. 

* Private motor vehicles. The vehicle 
should be owned by a natural person. 
If it was used for private as well as 
business purposes, the profit has to be 
apportioned. The "private use" portion 
of the profit will be exempt from CGT 
and the balance of the profit subject to 
CGT. As in the past, any recoupment 
of depreciation which was deducted 
for income tax purposes will be subject 
to income tax. 12 

* Personal belongings. This will 
include jewellery, stamps, works of art 
and antiques. 13 

* Lump sum benefits received from 
superannuation and life assurance 
policies. 14 
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* Compensation for personal injury 
and defamation. To the extent that 
such compensation is subject to 
income tax it will remain SO.15 No part 
of the compensation will, however, be 
subject to CGT. Where a lump sum 
amount is paid as compensation for the 
taxpayer's loss of income earning 
capacity, it will not be subject to 
income tax and will also be exempt 
from CGT. 

* Gambling receipts received by a 
non-professional gambler. Examples 
are horse betting and lottery receipts of 
taxpayers who do not conduct these 
activities professionally.16 

* Small business assets of which the 
sale proceeds are used for retirement 
where an individual retires after ha
ving reached the age of 55 years, or 
where-his retirement is due to ill-health 
or infirmity. The assets should have 
been held for at least 15 years. The 
first R500 000 of the proceeds will be 
exempt.1? Law books and office furni
ture of an advocate could conceivably 
fall within this exemption.18 

Goodwill 
At present, it is not possible for a com
pany to practise as an advocate.19 A 
company can, however, practise as an 
attorney provided the requirements of 
the Attorneys Act are met.20 If it should 
become possible for a company to 
practise as an advocate, advocates 
might wish to sell their goodwill to 
companies formed by them. The pro
ceeds of such a sale will be subject to 
CGT. Although only the profit rea
lized upon a sale will be subject to 
CGT, in this case the full selling price 
will p.Jobably be subject to the tax in 
principle since the advocate would in 
all probability not have incurred any 
expenditure in creating the goodwilJ.21 
If the advocate does not sell the good
will to the company, but exchanges it 
for shares in the company, liability for 
CGT could be deferred until the date 
when the company itself disposes of 
the asset.22 Furthermore the taxability 
of the goodwill will be subject to the 
phasing-in provisions referred to in 
paragraph 6 below. 

4 How liability for CGT will 
be calculated 

Calculation of the profit 
CGT liability will essentially be calcu
lated on the profit realized on the sale 
of the asset concerned. As a basic point 
of departure, this profit is constituted 
by the difference between the selling 
price and the purchase price. To the 
purchase price may, however, be added 
costs connected to the acquisition of 
the asset, such as transfer duty and 
conveyancing costs. Costs incurred in 
selling the asset, such as agent's com
mission, may also be deducted from 
the selling price.23 Furthermore, costs 
incurred in improving the asset while it 
was held by the taxpayer may be 
deducted provided the improvements 
still exist at the date of sale.24 If VAT 
was paid by the seller when he 
acquired the asset, and he did not claim 
the VAT as an input tax deduction for 
VAT purposes, this VAT may also be 
added to the cost of acquisition of the 
asset. 25 Current costs incurred in con
nection with the asset, such as interest 
paid on a bond on fixed property, 
repairs to the asset, insurance premi
ums and rates and taxes, may not be 
deducted.26 

If the asset was acquired before 1 April 
2001 and the taxpayer cannot prove 
the amount of his costs of acquisition 
or other deductible costs, the 
deductible cost will be deemed to be 
20% of the selling price of the asset. 27 
It is therefore imperative that a taxpay
er keep a record of all the deductible 
costs referred to above. 

Deferral of liability 
In certain cases liability for CGT will 
not arise at the date when the taxpayer 
(eg "A") disposes of the asset, but only 
at the date when the person who 
acquires it from him (eg "B") disposes 
of it. When B disposes of the asset, the 
cost of the asset will be regarded as 
being the same as that incurred by A 
when A acquired it. This principle will 
apply when an asset is transferred from 
a deceased estate to an heir. No CGT 
liability will arise at the time of trans
fer to the heir. When the heir sells the 
asset, the sale will be subject to CGT 
and the heir will be entitled to deduct 
from his selling price the cost which 
the deceased incurred when the 
deceased acquired the asset.28 The 
same principle will apply to a donation 
and to a transfer of an asset from one 

spouse to another.29 

A further case of deferral of liability is 
where a capital asset utilized in a busi
ness to produce income is disposed of 
and the proceeds are reinvested in a 
similar asset. 30 

Types of disposal which could 
lead to liability 
Liability for CGT will only arise if and 
when the taxpayer actually sells the 
asset, or if he disposes of it in certain 
other manners for which provision will 
be made n the Act. An example of such 
other disposals is an exchange of 
assets.31 When the beneficiaries of a 
trust are changed, the trust will be 
deemed to have disposed of its assets 
although the trust remains the owner 
thereof.32 

It follows that the mere fact that there 
has been an increase in the value of an 
asset will not cause a CGT liability to 
arise.33 Furthermore, no CGT liability 
will arise if the asset is sold prior to 1 
April 2001, or if another disposal or 
deemed disposal takes place before 
that date. 34 Furthermore, even if the 
asset is sold or otherwise disposed of 
after 1 April 2001, only the portion of 
the capital gain which arose on or after 
1 April 2001 will be subjected to CGT. 
The apportionment of the gain as 
between the periods prior to and after 1 
April 2001 will have to be made in 
accordance with a certain procedure to 
which reference will be made in para
graph 6 below. 

Set-off of losses 
If the sale or other disposal of an asset 
creates a loss rather than a profit in 
terms of the method of calculation set 
out above, the loss may be set off 
against capital profits realized on other 
transactions. However, it is recognized 
that assets which are not used for busi
ness purposes (so-called "personal 
use" assets) generally lose value as a 
result of personal consumption. A loss 
arising upon the disposal of such an 
asset will consequently not be capable 
of being set off against capital profits 
realized on other assets.35 Where a net 
loss on all transactions was realized in 
a particular year of assessment, it may 
be carried forward to subsequent 
years.36 The first RI 000 of any net 
capital profit realized by an individual 
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will be exempt from CGT. J7 

The rate of tax 
In the case of an individual, the tax 
will be calculated as follows on the net 
profit referred to above: 25% of the 
profit (after exclusion of the RI 000 
exempt portion) will be included in the 
individual's taxable income and will 
be taxed at his ordinary income tax 
rate. Therefore, if the individual's tax
able income is such that he has already 
reached the maximum marginal rate of 
42%, he would be liable for 42% tax 
on the portion of the profit which is 
included in his taxable income. For 
example, where a capital profit of R50 
000 is realized, the first RI 000 would 
be exempt, leaving a taxable capital 
profit of R49 000; 25% thereof, ie Rl2 
250, would be included in the individ
ual's taxable income. The tax thereon 
at 42% would amount to R5 145. 
Effectively, therefore, the percentage 
of tax payable on the capital profit 
which will be subject to taxis 10,5% 
(ie 42% of 25%).38 

Juristic persons and trusts W will be 
taxed as follows: 50% of the capital 
profit will be included in the taxpay
er's taxable income and will be taxed 
at its ordinary income tax rate. In the 
case of a company, the income tax rate 
is 30%. The effective rate of tax on 
capital profits will therefore be 15% 
(ie 30% of 50%).40 In the case of a 
trust, the maximum marginal rate is 
42%. The effective rate of tax on the 
capital profits will therefore be 21 %. 

5 Unit trusts 

Unit trusts will be classified according 
}o whether they are "resident" in South 
Africa or not. "Residence" is to be 
defined for this purpose.4 1 For purpo
ses of simplicity I shall here refer to 
"local unit trusts" and "foreign unit 
trusts". 

The capital profits which a local unit 
trust realizes on its share transactions 
will be taxed as follows: 25% of the 
profits will be included in the trust's 
taxable income, to be taxed at the 
company income tax rate of 30%. The 
effective rate of tax on the profits will 
therefore be 7,5% (=30% of 25%). 
Since these capital profits will already 
have been taxed, a holder of units in 

the unit trust will not again be subject
ed to capital gains tax if he realizes a 
capital profit on the sale of units. 
However, if he speculates with his 
units, his profits will be subjected to 
income tax in the ordinary manner. 
This system will apply irrespective of 
whether the holder of the units is a na
tural person or a juristic person.42 

In the case of a foreign unit trust, the 
SA Revenue Service would obviously 
not attempt to levy tax on the unit trust 
itself. In this case, capital profits real
ized by a holder of units will be sub
jected to South African capital gains 
tax in the hands of the holder himselC3 

The amount of tax levied will be the 
same as where the person concerned 
had realized a capital profit on any 
other assets, viz as set out in paragraph 
4 above. The effective rates of tax will 
therefore be 10,5% for individuals, 
15% for companies and 21 % for trusts. 

6 Phasing-in provisions 

Introduction 
As has been mentioned, only capital 
profits realized on sales or other dispo
sitions which take place on or after 1 
April 2001 will be subject to capital 
gains tax. However, the mere fact that 
an asset was acquired prior to 1 April 
200 I will not cause a sale thereof 
which takes place after that date to fall 
without the ambit of the CGT provi
sions. The Act will endeavour to 
achieve a result whereby only such 
part of a capital profit as arises after 1 
April 2001 will be subjected to CGT. 
In other words, the Act will intend that, 
where an asset was purchased prior to 
1 April 2001 and sold at a profit after 
that date, the portion of the profit 
which can be attributed to the period 
falling before 1 April 2001 would not 
be subject to CGT. 

Right to choose method of 
apportionment 
Where the asset is not a listed share or 
similar asset« the taxpayer will be enti
tled to choose whether he wishes the 
profit to be apportioned on a time basis 
or on a value basis. Where the asset is 
a listed share or similar asset, the pro
fit will have to be apportioned on a 
value basis. 

Time-based apportionment 
The time-based apportionment will be 
made as follows. The ratio between the 
number of days falling between the 
acquisition date and 1 April 2001 and 
the number of days between the acqui
sition date and the date of sales will be 
applied to the profit. This portion of 
the profit will not be subject to CGT. 
For instance, if the asset was pur
chased ten years prior to 1 April 2001 
and sold five years thereafter, ten-fif
teenths of the profit will not be subject 
to CGT. No more than 20 years prior to 
1 April 2001 will, however, be brought 
into account for this purpose.46 

Value-based apportionment 
The value-based apportionment will be 
made as follows. The asset will be va
lued as at 1 April 2001. The difference 
between that value and the selling 
price will be subject to CGT. The dif
ference between the purchase price 
and the value as at I April 200 I will 
therefore not be subject to CGT. For 
example: an asset is purchased ten 
years prior to 1 April 2001 for RIOO 
000 and is sold five years after that 
date for RI million. It is valued as at 1 
April 2001 for R600 000. R400 000 
will be subject to CGT.47 On a time 
basis, R300 000 would have been sub
ject to CGT. It therefore appears that, if 
a taxpayer foresees that there will be 
proportionately higher growth in the 
value of the asset after I April 2001 
than before that date, a time-based 
apportionment would be more advan
tageous to him than a value-based 
apportionment. 

If the taxpayer elects to have a valua
tion carried out, the valuation must 
occur within six months from 1 April 
2001. Details of the valuation must be 
submitted in the taxpayer's first 
income tax return after that date. If 
Revenue rejects the valuation due to it 
having caused an understatement of 
the taxable capital profit a minimum 
penalty of 40% of the difference in tax 
payable will be levied.48 

An obligatory method of valuation will 
be applied to listed company shares 
and similar assets.49 The value will be 
the average of the closing price on the 
stock exchange for the three business 
days before 1 April 2001 and the two 
business days after that date. 50 
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Endnotes 
1 For brevity I have not dealt with all the 

aspects of the tax which have been mooted. 

Copies of the Review can be obtained 

from the Department of Finance and copies 

of the Guide from the SARS. 

2 Guide 4; official printed budget speech of 

the Minister at 25. I have not considered 

the correctness of this view. 

3 Guide 7. 

4 "Residence" is to be defined for this pur

pose. Guide 7. 

5 A double tax agreement between South 

Africa and another state could, however, 

affect the extent of such liability. 

6 Viz immovable property situated in 

South Africa, and the assets of a permanent 

establishment, fixed base, branch or 

agency in the Republic through which a 

trade, profession or vocation is carried on. 

Guide 7. 

7 The Guide simply states that a disposal 

will be deemed to have been made where a 

person ceases to be a resident of South 

Africa. It does not state that the deemed 

disposal will apply to all his assets, but this 

is presumably the intention. See Guide lO

II pared). 

8 At 11 par (d) the Guide states: "No spe

cial arrangements are proposed for the pay

ment of CGT in the case of a deemed dis

posal. As CGT forms part of the income tax 

regime, a taxpayer has ample time from the 

date of the deemed disposal to the date of 

tax return submission and ultimately final 

assessment to make the necessary payment 

arrangements. A taxpayer, as for normal 

income tax, may approach SARS and enter 

into an agreement regarding the term of 

repayment along with interest at the pre

scribed rate." 

9 Guide 8. 

10 Guide 8. A further exclusion is "mining 

assets qualifying for an income tax deduc

tion as capital expenditure". Ibid. 

11 Guide 11. 

12 Guide 11 ,27. The recoupment subject to 

income tax will only relate to the business 

use portion of the depreciation, since only 

that portion would have been deductible 

for income tax purposes. The private use 

portion of the depreciation will have to be 

deducted from the "private use" part of the 

cost of the asset to calculate the part of the 

profit which is exempt from CGT. See 

Guide 27. 


13 Guide 11. 

14 Guide 12. The recipient must be the 

original owner of the policy, or his nomi

nee or dependant. "Second hand" policies 

are therefore excluded. 

15 Guide 12. An instance where compensa

tion for personal injury will be subject to 

income tax is where it is paid in the form of 

an annuity. See KBf v Hogan 1993 4 SA 

150 (A). 

16 Guide 12. 

17 Guide 12. 

18 In principle, the assets should be held by 

a natural person. However, in particular 

circumstances the exemption will still 

apply if the natural person holds shares in a 

company which owns the assets. Guide 12. 

Any recoupment of depreciation already 

allowed as an income tax deduction will 

remain subject to income tax. 

19 In my view it may be deduced from the 

Admission of Advocates Act 74 of 1964 

that only natural persons may be admitted 

as advocates. See especially s 3(1). 

20 See s 23 of the Attorneys Act 53 of 

1979. 

21 At 8 (par c) of the Guide the following 

is stated in regard to the acquisition cost of 

an asset which can be deducted in calcula

ting the profit which is subject to CGT: "If 

the asset is one that you created yourself, 

for example, the goodwill of a business, 

any capital expenditure actually incurred in 

creating the asset may form part of the base 

cost, to the extent that the expenditure has 

not been claimed for normal income tax 

purposes." 

22 Or is deemed to have disposed of it. At 

Guide 13 it is stated that the following is a 

case where CGT libility will be deferred: 

"Transfers of business assets to a company 

by a shareholder who after the transfer 

holds at least a 20% shareholding in that 

company." 

23 Guide 8 par (c). 

24 The qualification is stated as follows at 

Guide 9: " ... as long as the iimprove

ment...is still reflected in the state or nature 

of the assets at the date of disposal". 

25 At Guide 9 this is stated as follows: 

"VAT paid and not claimed or refunded 

may form part of base cost." The mere fact 

that a certain current cost was not 

deductible for income tax purposes will not 

cause it to be deductible for CGT purposes. 

Guide 9. 

26 Guide 9. 


27 Guide 29. 

28 Guide 12-13 par (f). 

29 Guide 13. This includes a transfer which 

is made pursuant to a divorce order. 

30 Guide 13. A number of further condi

tions are also stated. 

31 See further Guide 10-11 par (d). See 

also paragraph 2 above regarding emigra

tion. 

32 Guide 11: A disposal will be deemed to 

have occurred "where the beneficial inter

est in a trust changes." 

33 Guide 7 third paragraph; 10-11 par (d). 

34 Guide 5 par (a) and (c). 

35 Guide 14. 

36 Guide 14. 

37 The first RI 000 of a net loss realized by 

an individual may also not be carried for

ward for set-off against profits of future 

years. Guide 14, 16. 

38 Guide 21; Review 92-93. A "special 

trust" will also be taxed in this manner. 

Presumably the definition of "special trust" 

utilized in par 4 of the Schedule to the 

Taxation Laws Amendment Act 32 of 1999 

will be applicable here. In terms of this de

finition, a special trust is a trust created for 

the benefit of a person who suffers from a 

specified mental illness or a specified se

rious physical disability. 

39 Other than "special trusts", as to which 

see fn 38 above. 

40 Review 92-93; Guide 21. 

41 Guide 7 par 2(a). 

42 Guide 22. 

43 Guide 22. 

44 The Guide (17) describes this group of 

assets as "all marketable shares, bonds, 

tradeable derivatives and other tradeable 

securities listed on a recognized formal 

exchange." 

45 or other disposition. 

46 Guide 17-18. 

47 Guide 20-21; Example 7. 

48 Guide 20. 

49 See fn 44 for a description of these 

assets. 

50 Guide 17. The Guide proceeds as fol

lows: "The closing price will be the ave

rage trading price at the close of trading, as 

r~ported in the leading business newspaper 

of the country where the principal market 

for the security is located. The value of fo

reign securities will be converted using 

exchange rates as published by the South 

African Reserve Bank. CO 
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