
• • • 

••• 

-------- -- ----

mention in the Biblical tale of Jonah 
and the Whale. More international 
rules make their appearance, this time 
the York-Antwerp Rules. 

The book concludes with no less than 
33 appendices, essential items in a 
modern maritime library. Some exam
ples: a comprehensive collection of SA 
statutes, some even in draft form, the 
York-Antwerp Rules, Lloyds Open 
Form of salvage contract, the English 
Marine Insurance Act 1906, Institute 
hull and cargo policy clauses, standard 
orders for the judicial sale of ships and 
standard forms of various charterpar
ties, to mention a few. 
The book is comprehensive, but not 
intimidating. It has been written in 
plain English. It is detailed without 
being an academic drone; authorities 
are appropriately contained in well
managed footnotes. The book makes 
good use of academic theses. (The 
Supreme Court of Appeal does the 
same: see Mutual and Federal 
Insurance Company Limited v 
Oudtshoorn Municipality 1985 (1) SA 
419 (A) and Mignoel Properties (Pty) 
Ltd v Kneebone 1989 (4) SA 1042 
(A).) The appendices are useful, per
haps even essential in a book of this 
nature. 

But the numerous spelling and gram
matical errors and misprints are an irri
tation. Some instances are just too 
painful for words. For example, the 
ship adorning the soft cover edition is 
variously referred to on pages 74 and 
75 as The Areti L and The Aretti L. 
Then the case of The Prosperous, in 
which I appeared on the losing side, is 
criticized on page 75 but incorrectly 
refeffed to as The Preposterous. (Even 
I would not have gone that far!) There 
are so many errors that a list of correc
tions may be obtained through the 
VCT's website (www.uct.ac.za). A 
book of this quality and importance 
deserved far tighter editing. 
Notwithstanding these blemishes, this 
is a book maritime lawyers and others 
intrigued by the subject will queue up 
for. The book will serve them well. 

Chris Marnewick SC 
Auckland, New Zealand 

Amler's Precedents of Pleadings 
by LTC Harms 

Butterworths (1999) 
xi and 471 pages 
R342-00 (VAT included) 

"The drawing of pleadings is an 
important part of the art of the advo
cate and the attorney and is an ability 
which is acquired and perfected only 
after years of experience." This com
ment was made by the late Harry 
Snitcher QC, in his foreword to the 
first edition of Amler's Precedents of 
Pleadings in 1956. This still rings true 
44 years later with the publication of 
the fifth edition of this well-known 
work. 

In the Prolegomenon to the most 
recent edition, the author, SCA Judge 
Louis Harms, states that the purpose of 
Amler (as it is commonly known 
among practitioners), is to provide a 
practical guide to the pleader. And the 
work achieves just that. 

It is (and always has been) an excellent 
work of first reference, providing prac
titioners with precedents of pleadings 
on a wide variety of subjects. Each 
precedent is supplemented by notes on 
relevant and underlying substantive 
law. Reference is made to recent case 
law on each topic. 

The table of contents appearing at the 
beginning of the work has been 
amended and differ slightly from the 
one included in the previous edition. 
New topics have been added such as 
Admiralty Claims, Citations and Close 
Corporations. In some instances the 
contents have been rearranged in order 
to make it more user-friendly. There 
are now, for example, separate sections 
on delictual damages and damages 
claimed by possessors. 

The fifth edition has not been provided 
with an index like previous editions. I 
doubt, however, if this will have any 
real effect on the accessibility of the 
work, seeing that the table of contents 
in itself is already quite comprehen
sive. The different subjects are easily 
traced. 

Amler s Precedents of Pleadings 

comes highly recommended and ful
fills an essential role in the library of 
any practitioner involved in the dra
wing of pleadings. It is the one book 
no lawyer can safely be without. 

Germa Wright 
Bloemfontein 

Boberg's Law of Persons and 
the Family 
Second edition by Belinda van 
Heerden, Alfred Cockrell, Raylene 
Keightley (eds), and others. 

Juta & Co (1999) 

1080 pages 

Hard Cover R675 (VAT incl) 


There has been an enormous 
change in the law of persons since the 
first edition of Boberg (which was 
published in 1977). Besides the change 
in social norms which has undoubted
ly impac-ted on this area of the law, the 
introduction of new statutes, including 
the Constitution, and also the adoption 
of several international conventions 
concerning the rights of women and 
children resulted in a great need for an 
up to date, analytical synopsis of this 
area of law. 

The footnotes span a range of text 
books, journal articles, law commis
sion papers, foreign and South African 
case law. They are therefore an excel
lent source of reference for detailed 
research on any particular subject. The 
text is clear and concise, containing 
good illustrations of the principles 
which will certainly assist students in 
their grasp of the concepts under dis
cussion. The index is comprehensive 
and the cross-references are extremely 
useful.* 

Chapter 8 is a brief synopsis of mar
riage which refers the reader to the 
more detailed works on the subject. 
The authors question whether section 
7(3) of the Divorce Act 70 of 1979, 
which entitles a court to redistribute 
the property of spouses married out of 
community of property prior to 1 
November 1984 (when the 
Matrimonial Property Act 88 of 1984 
came into force) is correctly confined 
to pre-l November 1984 marriages. 

* 	Incidentally, we found the reference to page 59 for the word "Inquest" confusing. 
This is apparently a minor error. 
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They argue that the confinement of 
the judicial discretion to marriages cel
ebrated prior to certain dates may not 
beconstitutionally defensible. It seems 
to us, however, that what cannot be 
overlooked is that prior to 1 November 
1984 a 'sharing of property option' 
was necessarily coupled with marital 
power and the other disadvantages that 
came with the community of property 
option. After 1 November 1984 a per
son could choose 'to share' or 'not to 
share' without the disadvantages for
merly attached to the only 'non-share' 
option. It seems therefore that the 
choice of 'not to share' after 1 
November 1984 should be respected. 

The principles concerning the duty 
of support have been clearly and use
fully set out. We found the criticism of 
the South African courts ' approach to 
the liability of third parties for depri
vation of support of children particu
larly enlightening, especially since a 
comparative study had obviously been 
undertaken which seems to lend sup
port to the authors' views that legisla
tive intervention is desirable to ensure 
the adequate protection of parents 
dependent upon the support of children 
who have been unlawfully killed. 
Interestingly, a child who is adopted 
after its parents are killed is still enti
tled to damages for loss of support as 
the adopted child's claim to support 
from its adoptive parents had been 
held by the Appellate Division to be 
res inter alios acta. The authors there
fore question why the practice of 
reducing a widow's claim for loss of 
support in the event of her remarriage 
is justifiable. 

Chapter 10 is a well structured dis
cussion of firstly the general require
ments of a duty of support and second
ly each duty of support separately. The 
authors also discuss the issue of sup
port in homosexual relationships, 
which is a novel area engendered by 
the Constitution and the decision of 
Langemaat v Minister of Safety and 
Security 1998 (3) SA 312 (T). The fun
damental right to freedom of religion 
established by the Constitution defi
nitely impacts upon the duty of support 
in non-Christian communities. The 
authors consequently deal with the 
duty of support in both customary and 
HindufMuslim marriages. This publi-
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cation is modern and progressive. The 
examination of customary law is par
ticularly insightful. A further positive 
aspect of this chapter is the analysis of 
the relevant international covenants, 
conventions and the Constitution and 
their effect upon the duty of support. In 
this regard this book is well ahead of 
many of the alternative publications on 
the topic. 

Chapter 12 deals succinctly with 
relevant aspects relating to mainte
nance orders and the enforcement of 
such orders. The authors deal with the 
issue of maintenance in a chronologi
cal fashion tracing the initial institu
tion of the maintenance enquiry all the 
way up to the enforcement of the 
maintenance order. The comprehen
sive footnotes provide much assistance 
with regard to both the case law and 
two important recent papers of the 
South African Law Commission, 
namely Review of the Maintenance 
System Issue Paper 5 Project 100 (July 
1997) and Report of the Lund 
Committee (1996). A possible short
coming of this chapter if the failure to 
give full attention to the Maintenance 
Bill 72 of 1998, despite the fact that it 
had not yet been passed by the 
National Assembly at the time of pu
blication. This Bill could have far
reaching implications regarding the 
enforcement of maintenance orders. 
Nevertheless the chapter will be 
extremely useful to practitioners. 

The discussion in chapter 15 of arti
ficial fertilization and surrogate mo
therhood is extremely engaging. The 
views expressed are clearly backed by 
a careful consideration of these diffi
cult issues. This discussion will no 
doubt be an important contribution in 
this developing area of the law. The 
authors submit that surrogacy agree
ments should not be enforceable 
against the surrogate mother whereas 
different policy considerations should 
enable the surrogate mother to enforce 
a surrogacy agreement against the 
commissioning parents, as the latter 
should not be entitled to abdicate 
responsibility for the child to the detri
ment of the surrogate mother and her 
family. It is in such a context that the 
traditional delictual and contractual 
remedies appear to be so hopelessly 
inappropriate. Thus the challenge to 

develop law which both furthers the 
values enshrined in the Constitution 
and offers the protections necessary to · 
ensure that the law is relevant and 
effective in our society with its parti
cular dilemmas. 

The authors have taken care to consi
der the impact of recent Constitutional 
developments on this area of the law. A 
good example is the discussion of the 
much-publicized Constitutional Court 
case of Fraser v Children's Court, 
Pretoria North 1997 (2) SA 261 (CC). 
The Constitutional Court gave 
Parliament a period of two years expi
ring on 5 February 1999 to rectify sec
tion 18( 4)( d) of the Child Care Act. 
This was done in the Adoption Matters 
Amendment Act 56 of 1998, which 
came into force on 4 February 1999, 
after the cut-off date for the writing of 
the book and only one day before the 
cut-off time given by the 
Constitutional Court to Parliament! 
The consent of both parents to the 
adoption of a child born out of wed
lock is now required, provided that the 
natural father has acknowledged him
self in writing to be the child's father 
and has made his identity and where
abouts known. 

Chapter 18 deals analytically and 
extensively with the custody of chil
dren. The exposition of the law is set 
out in a manner which makes it a use
ful textbook and source of reference. It 
is apparent that the authors have 
included numerous references to case 
law and statutes which enable the read
er to obtain the necessary guidelines to 
reach proper conclusions in regard to 
custody of children. It is certainly one 
of the more comprehensive sources 
available to practitioners in regard to 
custody. 

Chapter 19 deals with personal and 
proprietary aspects of the parental 
power. Since there have been nume
rous changes in the personal and pro
prietary aspects of the parental power 
since the First Edition, we have com
pared the changes that have occurred 
in the intervening period. First, with 
regards to the parental power or natu
ral guardianship of a child, prior to 1 
March 1994, although ordinarily, the 
parents of a legitimate minor child 
share that parental power, the father's 
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authority was superior to that of the 
mother. This has been changed with 
the Guardianship Act 192 of 1993, 
which provides that both parents have 
equal parental power as equal 
guardians competent to act indepen
dently. 

Secondly, with regard to the custody of 
a child's person, the first edition com
mented "that it is in the nature of cus
tody that it cannot be shared by parents 
who die living apart and an agreement 
that both parents are to have custody 
will not be made an order of court". 
The authors now say that although 
South African courts have followed 
different approaches, it would appear 
that joint custody will be awarded 
where it will serve the best interests of 
the children concerned. 

Thirdly, and perhaps most significant
ly, the second edition addresses the 
changes regarding the issue of the dis
cipline and personal freedom of the 
child. The common law position is that 
corporal punishment of a reasonable 
degree may be administered by a pa
rent or a person placed in loco paren
tis. This has not yet been altered by 
legislation or the courts. However, 
there are changes that have occurred 
regarding judicially imposed corporal 
punishment of juveniles and corporal 
punishment in South African schools: 

• Whipping in terms of section 294 of 
the Criminal Procedure Act 51 of 1977 
has been declared an unconstitutional 
violation of ajuvenile's right to respect 
for and protection of his or her human 
dignity and this has been reflected in 
the Abolition of Corporal Punishment 
Act 33 of 1997 which repeals "any law 
which authorises corporal punishment 
by a court of law including a court of 
traditional leaders ... to the extent that 
it authorises such punishment". 

• The South African Schools Act 84 of 
1996 now also expressly prohibits the 
administration of corporal punishment 
by any person at a school "to a lear
ner". 

In the light of these changes the ques
tion arises as to what extent the com
mon law regarding corporal punish

ment of a child by its parents is consis
tent with the Constitution and the 
international legal regime which sup
ports the outlawing of all corporal pu
nishment of children by parents. The 
international trend is to support the 
view that a child's right to personal 
autonomy and bodily integrity should 
rank higher on the scale of human 
rights than a parent's right of corporate 
chastisement of their children. The 
authors emphasise that there has been 
a shift in the notion of parental rights 
over children to that of parental 
responsibility towards children. 

The second edition is an invaluable 
source of updated information con
cerning all aspects of the law of per
sons and the family. It is to the authors' 
credit that they have produced an 
invaluable reference work, which is 
easy to read, without having sacrificed 
proper academic analysis of the topics 
under discussion. 

Brad Anderson, Jane Andropoulos, 

Jennifer Cane, Yolandi Guidozzi, 

Ros Rosenberg 

Johannesburg Bar 


International trade law on goods 
and services 
by Hercules Booysen 

Inter Legal's pocket book series on 
international trade law: Volume 2 
(1999) 
xvi & 250 pages 
Soft cover R 173.70 (VAT included) 

South and Southern Africa are increa
singly becoming an ever larger role 
player in the realm of international 
trade. International trade law, from a 
South African perspective is therefore 
also gaining attention from practitio
ners, academics and students alike. 
Any publication on this topic is to be 
appreciated. 

For the newly initiated and/or interes
ted student of the subject, this publica
tion gives a broad overview of relevant 
topics in international trade law such 
as the trade in goods and services. The 
general background of public interna

tional law and the various functions of 
the World Trade Organisation are dis
cussed. The WTO forms the most 
prominent body in international trade 
law at the moment and is the culmina
tion of years of negotiations on the 
international platform. 

Relevant for the practitioner is the dis
pute resolution mechanisms and the 
concepts of dumping and countervai
ling measures. However, this is dis
cussed in such general terms that it 
serves only as a broad overview. 
Disappointingly, very few practical 
examples are given to illustrate points 
made. 

The newly initiated on the subject 
would probably do better in acquiring 
the work by John H Jackson on the 
World Trading System which has a far 
more in-depth discussion of the rele
vant topics. Had the South African per
spective received better attention, the 
book would have filled a gap. 

The WTO's organisational structure 
and the various agreements are all 
accessible on Websites nowadays. It is 
therefore disappointing that the author 
did not see it fit to provide a list of 
Websites which could be accessed in 
order to obtain additional information. 

Those practitioners familiar with the 
Unisa lecture notes will feel quite at 
home with this work. The reviewer has 
the impression that the work is not 
intended to be anything more than lec
ture notes. In mitigation the author 
states emphatically in the foreword 
that the work is a basic introduction to 
international trade law. 

South Africa's involvement in interna
tional trade and the recent EU agree
ments puts us squarely in the world 
market. It is from this perspective very 
strange that in the foreword the author 
closes by stating "Hercules Booysen 
24th June 1999, Pretoria - Capital of 
the erstwhile Transvaal Republic". 

PE Jooste 
Port Elizabeth Bar 
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