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Bar exams: racial and unfair? 
Christine Qunta made some startling (new?) statements in the column "Vantage Point" in 
Business Day, 21 July 2000. Under the heading "Not a leg to stand on" she stated, inter alia, 
that "One of the wonders of modern life is that perfectly intelligent people can believe that exam
inations are a means of testing comprehension," " ... examinations are at best a test of memo
ry..." and " ... it is not uncommon for people to sit for them more than once."(!) "Some examina
tions are particularly notorious. Bar examinations for prospective lawyers all over the world fall 
into this category." The full text of her article reads as follows:* 

"Not a leg to stand on" 

"One of the wonders of modern life is 
that perfectly intelligent people can 
believe that examinations are a means of 
testing comprehension. 

It should be obvious that examina
tions are, at best, a test of short-term 
memory. 

Some examinations are particularly 
notorious. Bar examinations for prospec
tive lawyers all over the world fall into 
this category. It is not uncommon for 
people to sit for them more than once. 
Their primary purpose seems to be to 
limit the numbers of people that are 
allowed into the legal profession. 

South Africa is no different, except 
that in addition to the normal elitism of 
the legal profession, the racial policies of 
law societies and Bar councils reinforced 
the exclusion that the apartheid state vis
ited upon black attorneys. 

Those who were activists and were 
charged or convicted under the notorious 
security legislation were usually struck 
from the roll. 

No apology for their complicity in 
these practices have been made by these 
bodies to Black attorneys, not even on 
the death of Godfrey Pitje or former chief 
justice Ismail Mahomed. Both Pitje and 
Mahomed were outstanding lawyers 
whose courage in the face of oppression 
inspired a whole generation of Black 
attorneys. At the truth commission hear
ings, the legal profession simply fol
lowed the path of all white institutions, 
avoided the truth, mumbled that maybe 
more should have been done and then 
proceeded to blame the apartheid state. 

The General Council of the Bar and 
its constituent provincial councils have 
gone out of their way to prevent transfor
mation of the advocates' profession. 
Even in a profession that is known for its 

conservatism, their attachment to the past 
is stark. 

This is evident from the way they 
manage admission to the Bar. The Bar 
examinations are particularly arduous. 

It is the practice in attorneys' admis
sion examinations administered by the 
Law Society of South Africa to give a 
candidate attorney who failed by a small 
percentage the opportunity to do an oral 
examination to assess whether the stu
dent has a sufficient grasp of the subject. 
The candidate is given the results and 
advised in which subject he or she has to 
do an oral. 

Not so with the Bar council examina
tions. The candidates write five subjects, 
one being an eight-hour drafting exam. In 
the most recent bar examinations held in 
May, candidates were given one week's 
notice of an oral. No results are made 
available to candidates. They are obliged 
to prepare for all the subjects all over 
again, a month after having written them. 
The process is entirely arbitrary. 

The oral itself. is often an anticlimax. 
There is an anecdote of a candidate some 
years back being asked only one ques
tion - about the colour of the judges' 
robes. In the most recent orals, one candi
date spent all of three minutes in front of 
the examination panel. 

There were approximately 26 candi
dates from the Cape. Only six were 
advised that they need not come for orals. 
All six were white. The majority of the 
remammg candidates were Black. 
Among them were an attorney of 13 
years experience and another of 15 years 
of experience who had been an acting 
judge. 

Perceptions of racial bias easily arise 
in situations like these. The Law Society 
a few years ago also had to deal with 
such perceptions arising from a dispro
portionately high number of Black candi

dates failing. They dealt with it by 
appointing racially representative exami
nation panels. 

The Law Societies have transformed 
and the executive of the Law Society of 
South Africa now comprises 50% from 
the statutory bodies and 50% from the 
Black Lawyers' Association (BLA) and 
the National Association of Democratic 
Lawyers (NADEL). All the provincial 
law societies are representative to vary
ing degrees. Admittedly transformation 
was neither spontaneous nor smooth, but 
pressure from BLAJNADEL coupled 
with a willingness on the part of the law 
societies to operate in a different way 
from the past, resulted in a unified gov
erning body. 

The General Council of the Bar and 
its provincial constituents actively resist 
change. At the Cape Bar for instance, the 
Bar council is lily-white. The BLA and 
Advocates for Transformation (AFT) 
withdrew from talks when the council 
refused to have black advocates repre
sented equally, as in the national attor
neys ' body. They insisted on being domi
nant on a 60:40 basis. 

The General Council of the Bar seems 
to believe that it can remain a bastion of 
white male privilege in a society that is 
beginning to sweep away apartheid's 
inequalities. 

Whether it is the lack of transparency 
and fairness in the way it handles admis
sion to the Bar, or its arrogance when 
dealing with transformation, the council 
reminds us just how far we still have to 
go before becoming a normal society." 

* Christine Qunta is a partner in the 
law firm Qunta Ntsebeza. The full text of 
the articles by Ms Qunta and Jeremy 
Gauntlett SC is published with the per
mission of the editor of Business Day 
Editor CD 
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