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Pride and pessimism 
Speech by Jeremy Gauntlett SC, * Chairman of the GCB at the 55th AGM dinner 

Pretoria, 28 July 2000 

Today has seen the first national 
gathering of the formal South 

African Bar this century, and the 55th 

since the inception of the General 
Council of the Bar. The GCB is grate
ful to the Pretoria Bar for hosting the 
Annual General Meeting and this 
splendid dinner. We are grateful to you 
all too for accepting our invitation to 
join us at what we intend to be an occa
sion for particular celebration. 

Celebration of exactly what? There 
are those who say we have in truth pre
cious little to celebrate: we as a country; 
we as regards the administration of jus
tice; and particularly we who are mem
bers of the Bar. All around us there is 
undeniably cause for concern: Wole 
Soyinka, the Nigerian Nobel Prize lau
reate, has recently said that "we can no 
longer speak of wars on the Continent, 
only of arenas of competitive atroci
ties". "I do not hear," he has said, "the 
annunciation of a Renaissance, nor read 
the first flickers of its regenerating fires 
on our ever-receding horizons."l 

It is time, says Soyinka, that we 
begin "to stare into the cold face of sta
tistics". If we do that in our own coun
try, and confine our scrutiny as lawyers 
to just one area, the result is grim. The 
inspecting judge for prisons, former 
Deputy Judge President Hannes Fagan, 
reported last week that in some parts, 
delays for prisoners awaiting trial are 
reaching the level of five years. 
Between January 1995 and May 2000, 
the number of sentenced prisoners in 
South Africa has increased slowly by 
17% in total. During the same period, 
however, the number of unsentenced 
prisoners has increased by 155%. The 
average number of prisoners who now 
wait longer than three months to be 
tried has increased over the same five
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year period by 577%. At the worst 
prison, Durban-Westville, the over
crowding figure is 400%.2 

This mood that there is nothing to 
celebrate was a matter of particular 
comment, as it happens, in one of his 
last public addresses by our late Chief 
Justice, whose presence we miss 
tonight. (We extend a particular word 
of welcome to his brother, sister-in-law 
and niece for joining us.) Accepting 
immediately an invitation to be here, 
he said: "You know that I am seriously 
ill; I shall try extremely hard to be 
there." Well, that was not to be. He is, I 
think, only the third South African 
Chief Justice to die in office and 
tonight, as we have done on other occa
sions convened for that purpose, we 
mark his passing. 

On that public occasion, one partic
ular danger that Ismail Mahomed sin
gled out as facing our society is the 
effect of unfair and impulsive attacks 
on the judiciary. He referred to "the 
danger of debilitating the judiciary",3 a 
concern shared by the GCB. We have 
given our immediate and wholehearted 
support to public responses by the late 
Chief Justice and the President of the 
Constitutional Court over the past year 
to attacks of this kind, and we welcome 
the support given by the Minister in 
Parliament last month. 

But the major danger to which the 
Chief Justice referred was pessimism, 
"a potentially awesome force, with an 
insidious capacity to ... sap our ener
gies ... corrode our resistance to evil, 
and supplant the faith we need to 
enrich our lives with a menacing power 
of inertia". 

Too often pessimism is the result of 
a foreshortened view of history. 
Infrequentl y in the history of the legal 
profession of this country has there 
been particular reason for optimism. 
One may start with Van Riebeeck's 
diary, and its description of the first 
recorded formal court, in a hall in the 
mud fort which became the Castle of 
Good Hope. It was hung about with 

animal skins, and a large and badly 
stuffed bergkwagga which, by some 
nice point of theological or legal dis
tinction not recorded, was removed for 
church on Sundays. In his capacity as 
the curator of art at the Constitutional 
Court, these arrangements might today 
excite the deep aesthetic envy of 
Justice Albie Sachs. They augured 
badly however for the development of 
a legal system in this country. Indeed 
the penological barbarism they wit
nessed - including death by impaling 
or evisceration - matched anything to 
be found at Tyburn or the tumbrils. 

Time and again the prospects for a 
sound administration of justice in our 
country have been very bad. Speaking 
as we are tonight in Pretoria, it is 
appropriate to remember what hap
pened here less than a century ago. The 
country at the time was in ruins. 
Deneys Reitz wrote in Commando4 of 
whole populations, black and white, 
"adrift on the open veld". Emily 
Hobhouse wrote of the aftermath of a 
conflict which was the first to employ 
concentration camps of people 
"plunged into sickness and destitution 
... [lives] stripped bare".5 And Olive 
Schreiner, living under martial law and 
what was effectively a banishment 
order in a Karoo village, said quite 
simply of South Africa that it was 
"only an anguish to live here".6 

In these circumstances a leading 
Cape lawyer and political figure, out
spoken friend and ally of J Tengo 
Jabavu, editor of Imvo, agreed to head 
the new Supreme Court which had to 
be set up in this city from scratch. He 
wrote to his wife in a pri vate letter of 
horror, that "passing through the Free 
State one never gets away from the 
melancholy line of skeletons ... and for 
long distances the taint of carrion is 
heavy in the air ... the ghastly flotsam 
and jetsam cast up by the tide of war as 
it swept pase'.7 He wrote of his 
appointment to the presidency of the 
court in terms of finality and as the end 
of his career, of leaving a life which 
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had been "the very breath of one's nos
trils", of his sense of duty in doing 
what he was doing, and that "the future 
alone can decide whether I have done 
any good for myself or for others".8 

James Rose Innes of course went on 
to make a contribution to law and to 
public life in South Africa which is 
without parallel. Just as he had fought 
Milner on martial law, and before that 
Rhodes - whom he privately described 
as "the high priest of opportunism" - on 
issues from race to corruption - so too 
Innes fought executive and legislative 
excesses in the ways open to a judge at 
that time. He led colleagues who pro
duced a body of law, laying the founda
tions of modern South African law in a 
sweep from contract to company law to 
family law and of course public law. 
Innes had a vision of constitutionalism 
which in 1915 in Krohn v Minister of 
Defence9 he expressed in these terms, 
as regards the powers of officials: "But 
when ... restraints are removed, when 
the officer is a law unto himself, when 
publicity is darkened and criticism is 
silent, it is only a strong man who can 
preserve an equal mind and a balanced 
judgment. And the administrators of the 
system are not universally the strongest 
men." 

Like Chief Justices Fagan, 
Centlivres and Dumbutshena after him, 
he felt obliged to return to public life in 
his retirement. How he speaks for 
today when he said, as a leader of the 
Non-Racial Franchise Association: 
"Henceforth nothing for either good or 
evil can be done in one part of this sub
continent which does not affect the 
remainder," 10 and warned of the certain 
fir.e repression would bring.,,11 

Innes retired early as Chief Justice. 
This was not because, in Neville 
Holmes' memorable phrase, he had 
attained the age of statutory senility. 
(We hasten to exempt from that descrip
tion Chief Justice Corbett, whom we 
warmly welcome as an honoured guest 
tonight: twice extended in his period of 
office by President Mandela, and, need
less to say, in Pretoria today still on 
active service to the SA Revenue 
Service while simultaneously complet
ing a revision of his major work on suc
cession.) It was for the most private and 
best of reasons that Innes stepped down, 
not one shared by all his successors as 
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Chief Justice; he had a senior colleague 
(WH Solomon, whom he long outlived) 
who he believed should be given the 
opportunity to serve as Chief Justice. 
He inspired a grandson, whose other 
grandfather was the Prussian field mar
shal Helmut von Moltke, who joined the 
Kreisau circle of young Protestant ide
alists in Germany in the late 1930s, was 
convicted of "hostility to National 
Socialism" in Freisler's People's 
Republic and was hanged just three 
months before the end of the last war. 12 

Such is the capacity to work without 
particular hope. 

All this happened a long time ago. 
But the Bar itself was confronted just 
three years ago with issues of the past, 
and the balance between pessimism 
and optimism when it chose to tell its 
story before the Truth and 
Reconciliation Commission. This was 
a unanimous decision by all nine con
stituent Bars. We searched our records, 
and we found instances whether the 
Bar could have done better in con
fronting the sustained legislative and 
executive excesses which marked the 
pre-constitutional dispensation. We 
pointed to these, and we made avail
able our records. But in that exercise 
we found documented instance after 
documented instance in which our 
predecessors had spoken out with clar
ity and forcefulness, time and again, in 
response to the corrosion of the admin
istration of justice and human dignity 
itself. They stood in the tradition of 
Innes, and those like Schreiner, 
Greenberg, Van den Heever l3 who fol
lowed him, and they honoured it. 

Adlai Stephenson, when running for 
the presidency of the United States, 
warned on occasion that praise is a very 
good thing, but you must never inhale. 
There is that danger tonight, and when
ever in particular lawyers gather. As 
with the Bench, like the churches, the 
media and liberation movements them
selves, there were missed opportunities 
and things we could have done much 
better. We have not swept these under 
the rug. We have tried to identify them. 
But there are also things of which we 
are very proud. It is partly for the reason 
that the Bar at this gathering enters the 
new century, and partly for the pride 
that we believe we may legitimately 
feel, that we have invited tonight all the 

living past chairs of the GCB to be with 
us. We are grateful that so many could 
attend. We believe too that there is rea
son to be grateful for what they have 
done, and for that reason I would men
tion their names. David de Villiers 
(chairman in 1968 and who has had as 
his juniors Chief Justice Mahomed, 
Chief Justice Corbett, Justice 
Chaskalson, Justice Langa, Lord Steyn, 
Lord Hoffmann, and Sir Sydney 
Kentridge); the acting Chief Justice, 
Hennie van Heerden (1977); Henri 
Viljoen (1985-1988); Ralph Zulman 
(1989); Milton Seligson (1989-1992); 
Brian Southwood (1992-1993); Wim 
Trengove (1993-1994); and Malcolm 
Wallis (1994-1997». 

As regards the continuing tension 
between pessimism and optimism, 
there are of course factors on either 
side. We are concerned about simplis
tic and uninformed proposals for 
addressing problems in the judiciary by 
levelling the courts. We are concerned 
about a similar inspiration in respect of 
the legal profession itself. There are 
many other matters of mutual concern, 
I know: to the judiciary, to government, 
and to business. 

In these circumstances, the pes
simism of which Ismail Mahomed 
spoke, and for which there has always 
been good reason, is capable of being 
addressed. But what is clear is that not 
even government itself can have the 
capacity to go it alone. What is clear is 
that the profession in its widest form, 
together with the judiciary and govern
ment, need to meet to discuss this sort 
of issue, where working together we 
can make a difference. When I asked 
Hannes Fagan earlier this week 
whether what he saw, the awaiting trial 
prisoners still in the rags in which they 
had been arrested, with scabies and 70 
to a lavatory bucket, did not make him 
despair, he gave an answer which 
should be a model for all of us: that he 
was too busy to think about that, and 
besides he saw good reason for hope, 
doubtless as Wilberforce and 
Shaftesbury and Hobhouse believed 
before, and with the results we know. 

What this requires is a new partner
ship. The Bar, I wish to confide to you 
tonight, is not perfect. Judge J aap de 
Villiers saw this clearly when he explod
ed once in the Pretoria Motion Court: "I 
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am sick and tired of all you counsel com
ing to court with cases." We can't reme
dy that - the habit is ineradicable - but 
we can do much to help the judiciary and 
the executive alike in promoting the 
administration of justice. The Bar has 
offered its services in a number of initia
tives: in Durban, colleagues have not 
only been serving in the traditional way 
as acting judges, but to relieve the pres
sures in the lower courts. In Cape Town 
during a vacation, 17 silks sat specially 
in appeal courts to dispose of backlogs, 
hearing 154 appeals. Johannesburg and 
Pretoria have embarked upon similar ini
tiatives. We are currently in the process 
of discussions with the National Director 
of Public Prosecutors and his staff as 
regards the use of Bar members to sup
port the prosecution services. We are 
glad for the opportunities for discussion 
the Minister has created. But a relation
ship of reciprocal support, based on the 
social duty of the profession on the one 
hand and the respect of the executive for 
its independence on the other, is 
required: nothing less. The danger of any 
other relationship is needless conflict, 
and a retreat of the profession, in Yeats's 
phrase, to "fumbling in its greasy till". 

Reasons for optimism for the Bar 
are not only the growth in its numbers 
- from the 241 practising advocates in 
the whole of South Africa at the incep
tion of the GCB in 1945 to some 1700 
today - but the fact that we absorb an 
intake of about 250 pupil advocates a 
year. We have instituted programmes 
of advocacy training, thanks to the 
leadership in this regard of my prede
cessors, particularly Malcolm Wallis, 
and the assistance of the number of 
High Court judges in the programmes. 

Whether of course this assistance by 
the judges is through altruism or self
defence is not wholly clear. 

All the Bars have been drawn into 
participation in a GCB strategy 
designed to examine weaknesses in the 
bar and to strengthen it. Much of this is 
focused upon the current situation in 
which black people and women are 
hugely unrepresented in the Bar's 
membership. We share with the attor
neys' profession the difficulty that it is 
hard to draw into an uncertain profes
sion some of the ablest in both cate
gories, when business beckons with a 
meretricious smile and a car scheme. 
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Most Bars have established their own 
internal bursary schemes, and the GCB 
itself last year doubled the contribution 
to its own bursary scheme, and this 
year has done the same. 

It is a particular initiative in this 
regard which we are pleased formally 
to announce tonight. Discussions have 
taken place over a period between the 
GCB and Mr Kevin Dunne of the 
Nedcor Foundation and his colleagues. 
One in particular I must mention in this 
regard is of course Michael Katz. If a 
few years ago Prof Kader Asmal was 
correctly baptised by Mr Mandela as 
the minister for everything, Michael 
Katz is the lawyer for everything in 
South Africa - and a formidable preda
tor on convalescent financial institu
tions. We are deeply grateful not only 
to these individuals, but of course to 
Nedcor itself for its vision and commit
ment to legal education, in agreeing to 
set up the very first nationally spon
sored set of scholarships directed at 
enhancing access to the profession, and 
in promoting excellence within the pro
fession itself. We are particularly sorry 
that its chairman, Mr Chris Liebenberg 
and Mrs Liebenberg, stranded at 
Harare airport, could not be here 
tonight. We know that the new venture 
for Nedcor is also an expression of its 
commitment to making a difference. 

With his permission, the scholarships 
are to be named the Pi us Langa 
Scholarships. The reason for this is the 
following. Pius Langa is not only the 
Deputy President of the Constitutional 
Court, but the Chancellor of the 
University of Natal and a person whose 
commitment to improving the profes
sion is well known. He agreed last year 
to chair a very important national meet
ing for all interested parties in the future 
of the legal profession, and he provided 
independent and cool leadership when it 
was most needed. Justice Langa has an 
experience of courts, the administration 
of justice and of legal training which 
stretches from being a court interpreter, 
a public prosecutor, a magistrate, an 
advocate after 1977 - only the fourth 
African practising at the Natal Bar at the 
time - a senior counsel and of course a 
judge. We believe that his own triumph 
over adversity, and the heights he has 
obtained are in themselves an example 
for others and new entrants to the Bars. 

The selection committee comprises 
Professor Thandabantu Nhlapo of the 
SA Law Commission as its chair, 
Professor Katz representing the Nedcor 
Foundation, and the GCB chairman. 
We hope shortly to announce the first 
recipient. 

It is also thanks to the vision and 
support of the Nedcor Foundation that 
we are able to announce a national 
award for service to law in southern 
Africa. The contemplation is that it 
should not be bound to South Africa, 
and that it should encompass unique 
contributions to law from service in the 
judiciary, to excellence in legal teaching 
or practice, and to public interest law. 
The selection committee comprises 
Emeritus Chief Justice Corbett as chair, 
and again Professor Katz and myself. 

Both Sydney and Felicia Kentridge 
were born and educated in Johannes
burg. They have lived eventful lives, 
alas unrecorded. (It was Oscar Wilde 
who said: "I never travel without my 
diary. One should always have some
thing sensational to read on the train.") 
Both had remarkable parents: Felicia's 
mother, Irene Antoinette Geffen, was 
the first woman to be admitted to the 
South African Bar. 14 Sydney's father, 
Morris Kentridge, was an attorney and 
political figure who, defeating Patrick 
Duncan in Fordsburg in 1920, from 
1924 until his retirement in 1958 repre
sented Troyville in the Union Parlia
ment, initially for the Labour Party and 
thereafter the United Party. He was a 
prominent front bencher who, perhaps 
because of his allegiance to JH Hofmeyr 
on the colour question, did not serve in 
government. IS 

Following service as an officer in the 
South African army in North Africa and 
Italy, Sydney Kentridge read for the 
Honours Degree in Jurisprudence at 
Exeter, Oxford. Thereafter he practised 
at the Johannesburg Bar. He took silk in 
this country in 1965 and thereafter, after 
just seven years at the London Bar, took 
silk there in 1984. Last year, a knight
hood was conferred upon Sydney. Just 
two weeks ago, a former chairman of 
the United Kingdom Bar said to me: 
"You would know that Sydney is pub
licly and repeatedly ranked in the very 
top few of the London Bar. You should 
know that there is no one whom we 
respect and value more." 
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I think I need simply say that while 
Sydney would be the first to point to 
great and other advocates whom he has 
followed, and with whom he has 
worked, there can be few with his grasp 
of law, his capacity to reason from prin
ciple and not to lose the way, and 
always his deep commitment to princi
ple and humanity. He has personified 
for so many of us not only truly great 
advocacy - the clear thought, the exact 
word, the arresting phrase and the seam
less delivery - but a sense of the public 
reach of law. He is also the master of 
devastating irony. I remember an occa
sion in which, soon after the transition 
to a democratic dispensation in this 
country, some one was complaining in 
his presence about those who with scant 
dignity were scrambling on to the band
wagon, Sydney shook his head emphat
ically. He was not surprised. "When," 
he said, "we were in Italy in 1944, you 
could never find a single Italian who 
had supported Mussolini." And to the 
much-talking judge, as Francis Bacon 
has termed the species, Sydney could 
peer devastatingly over his spectacles, 
wait for the flow to subside, and simply 
say, "Really?" Or when told that a 
colourful but erratic Johannesburg col
league who now heads an aspirationally 
rival organisation was appointed an act
ing judge in Thohoyandou, said drily: 
caveat Venda. 

Felicia's professional life and work 
has been much tied up with the Legal 
Resources Centre. Around the mid
1970s, her colleague Geoff Budlender 
recalls, she made a proposal to the 
Johannesburg Bar Council for what she 
called a "public law foundation". This 
circulated for a few years. In the mean
time, not defeated by the infinite 
capacity of lawyers to delay, she had 
discussions with potential overseas 
funders, and in particular the Ford 
Foundation. In 1978 it was Felicia who 
took the lead in convening a working 
group of people interested in creating 
an institution of this kind. The result 
was the establishment of the LRC at 
the end of 1978. She played a vital role 
in persuading Arthur Chaskalson to 
become the first director of the Centre. 

When the LRC opened its offices in 
1979 Felicia was initially on its staff in 
a part-time capacity, simultaneously 
teaching the Practical Legal Studies 
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course at Wits. Thereafter she devoted 
herself to the LRC, pat1icularly in rela
tion to the development of the organi
sation, although she did appear as 
counsel on a number of occasions 
(including as junior to Arthur in the 
Komanil l 6 case, a nail in the coffin of 
influx control). She went on to her least 
public but perhaps most important role: 
the establishment and development of 
support organisations overseas: the SA 
Legal Services and Legal Education 
Project Inc in Washington DC and the 
Legal Assistance Trust in England, and 
in persuading prominent members of 
the legal profession in those countries 
to assist in raising the very substantial 
sums that the LRC requires. Felicia had 
no particular reason for optimism. But 
she did what (as Budlender describes 
them) her more conservative brethren 
said could never be achieved. Her work 
has affected the lives of thousands oth
erwise without access to law. 

What the careers of colleagues like 
the Kentridges give finally is an answer 
to a question Sydney asked in these 
terms in 1978: J7 

"What are we, as counsel, doing 
. .. are we really defending the 
rule of law or what remains of it 
or ... are we helping to give a 
spurious air of respectability and 
fairness to a procedure which is 
fundamentally unfair?" 

And the answer he offered in those 
times to that question was this: 18 

"Is there any hope of restoring 
what has been lost? It would not 
be realistic to say so. But realism, 
however sombre, is not to be 
confused with silence or acquies
cence. 'It is not necessary to 
hope in order to work, and it is 
not necessary to succeed in order 
to persevere'." 

Which bring us back to the beginning. 
We have no reason either to be pes
simists or particular optimists: as T.S. 
Eliot so starkly put it in East Coker, 

"For us there is only the trying. 
The rest is not our business."J9 

It is ultimately the trying of many we 
celebrate tonight: on the Bench, at the 
Bar, and across the face of our history. 
Our honoured guests are such. 

Ladies and gentlemen, would you 
rise and drink a particular toast to two 
of them: Sydney and Felicia Kentridge. 
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