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Human rights 

Report by Anwar Albertus SC 
chairperson of the Human Rights Committee of the GCB 

The handing over of 
Khalfan Khamis Mohamed 
Mohamed, who had previously applied 
for refugee status in this country and 
been granted temporary residence status 
~ending the outcome of such applica
t~on, was arrested during a joint opera
tIOn between South African and United 
States law enforcement agencies in 
Cape Town on 5 October 1999. He was, 
after some hours of interrogation by cer
tain officials of the South African 
Department of Home Affairs, handed 
over to agents of the United States, who 
immediately flew him to America. On 8 
October 1999 Mohamed appeared in a 
US Federal Court on charges relating to 
the 1998 bombing of the United States 
embassy in Tanzania. He was informed 
by the judge presiding at the proceed
ings that the death penalty was a com
petent sentence in his case should he be 
found guilty, inasmuch as the South 
African government, in giving him up 
to the US authorities, had not stipulated 
as a condition of his surrender that the 
death penalty not be imposed upon him, 
should he be found guilty. There is no 
doubt - in fact it is common cause - that 
the South African authorities were well 
aware of the fact, when they handed 
Mohamed over to the US agents, that he 
~ould be prosecuted for his alleged 
Involvement in the 1998 bombing of the 
Unit~p States embassy in Tanzania. 
Whether they were aware that the death 
penalty was a competent sentence has 
not as yet been clarified. 

The commi ttee was concerned that 
the provisions of the Extradition Act 67 
of 1962 and the provisions of the South 
African Constitution may well have 
been violated in both the arrest and 
handing over of Mohamed to the 
United States. The committee was also 
concerned that Mohamed was not 
afforded legal representation from the 
time of his arrest to the time of his 
handing over to the US authorities and 
m0.re particularly, about the non-appli~ 
cation of the principle of audi alteram 

partem. Of particular concern to the 
committee was the fact that the South 
African government did not stipulate 
that Mohamed was being handed over 
subject to the condition that no death 
penalty be imposed upon him should 
he be found guilty of any charge pre
ferred against him. 

Because of these concerns the com
mittee on 11 October 1999 addressed a 
letter to the Minister of Justice and 
Constitutional Development, pointincr 

. . b 

out Its vanous concerns, raising particu
lar questions, and urging a response 
thereto. The Minister replied in a letter 
dated 27 October 1999. He explained 
~hat Mohamed was arrested by officials 
In the Department of Home Affairs in 
Cape Town for the violation of South 
African immigration laws, was declared 
a prohibited person, and given the 
option of being deported either to the 
country of his origin, Tanzania, or to the 
United States of America, and that 
~ohamed chose the latter. He empha
SIsed that Mohamed was dealt with in 
terms of the Aliens Control Act 96 of 
1991 and not in terms of any extradition 
agreement with America. Save for this 
t~e Minister failed to deal with the ques~ 
tIOn as to why the South African gov
ernment did not impose as a condition 
for the surrender of Mohamed that he 
not be executed should he be found 
g~ilty of any charge preferred against 
hIm. Further letters have been written to 
the minister urging him to explain the 
government's failure in this regard, and 
w~a~ it intends doing about rectifying 
thIS Issue. As yet, the government has 
failed to respond to these letters. It is 
accordingly strongly recommended that 
the new chair of the committee pursue 
this issue with the Ministry of Justice 
and, if necessary, the President himself. 

Caprivi 
The committee enquired into the situa
tion in Caprivi but was of the view that 
the situation there did not concern the 
Rule of Law but rather the denial of the 

right of Caprivians to self-determina
tion. While there were allegations of 
torture and other degrading treatment 
of detainees in Caprivi, these appeared 
to be confined, according to Andrew 
Cor?ett, the director of the Legal 
ASSIstance Centre in Windhoek. Since 
the situation in Caprivi was viewed as 
a purely political one, not involving the 
Rule of Law, nothing further was done 
by the committee as regards Caprivi. 

Peru 
In 1981 Peru submitted itself to the 
jurisdiction of the Inter-American 
Court of Human Rights: a citizen of 
Peru could take the government of Peru 
to the COUlt for alleged violations of the 
American Convention on Human 
Rights ~o which Peru was a state party. 
Followmg two decisions by the Inter
An~erican Court of Human Rights 
which went against Peru, Peru with
drew its submission to the jurisdiction 
of that court, thereby depriving 
Peruvian citizens of their right to 
appeal to a supra-national court guar
anteed by section 205 of Peru's 1993 
Constitution. A committee member 
Seth N~hai, then wrote a letter directl; 
~o PreSIdent Alberto Fujimori, the pres
Ident of Peru, complaining about the 
human rights implications of Peru's 
withdrawal from the jurisdiction of the 
Inter-American Court. 

Kenya 
Since the committee felt that the 
a?pointment of a prosecutor to the posi
tIOn of Chief Justice in Kenya held seri
ous implications for the Rule of Law in 
Kenya, a letter was dispatched to Mr 
George Kegoro, the secretary of the 
Law Society of Kenya, setting out the 
committee's concerns and requesting 
suggestions of any ways in which the 
committee and/or the GCB could assist. 
In ~ belated response, Mr Kegoro 
a?v~sed that his council was very appre
CIative of the solidarity expressed by the 
committee. He advised that unlike in the 
case of the appointment of other judges 
of the High Court or the Court of 
Appeal, the President of Kenya was not 
obliged to take advice from anybody 
before appointing the Chief Justice. 
There could therefore, according to Mr 
Kegoro, be no legal challenge to the 
appointment of Mr Bernard Chunga to 
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the position of Chief Justice. He fUlther 
advised that his council had resolved to 
adopt a wait-and-see approach. He, in 
fact, advised that the council had met 
with the new Chief Justice and prom
ised their total support to him on condi
tion that his duties be executed without 
fear or favour. It was also made clear to 
him that the Law Society of Kenya 
would publicly express their displeasure 
if they thought that he was not living up 
to the expectations of his office. The 
committee has since not heard anything 
more from Mr Kegoro. 

Mengistu Haile Mariam 
The committee prepared a press state
ment for the GCB regarding the visit to 
South Africa of the former Ethiopian 
dictator, Mengistu Haile Mariam, dur
ing November/December 1999. The 
statement was released by the GCB in 
the first week of December 1999 raising 
concern about the fact that Mengistu 
was allowed to come to South Africa in 
the face of the fact that the Ethiopian 
authorities had charged him with having 
committed genocide and crimes at 
home against humanity. 

The invasion of white 
farms in Zimbabwe 
The committee prepared a press state
ment for the GCB raising its concern 
about the reluctance on the part of 
Zimbabwe's law enforcement agencies 
to enforce a Zimbabwean High Court 
order which provided for the eviction of 
squatters from about 650 white-owned 
farms.The statement was subsequently 
released at the end of March 2000. 

Pakistan 
A tetter was addressed on 22 February 
2000 to the Pakistan Bar Council 
expressing the committee's concern 
regarding the circumstances under 
which Chief Justice Siddiqui was dis
missed, following the seizure of power 
by the military during 1999. It was 
explained in the letter that two percep
tions regarding the vacation of the 
position of Chief Justice were present
ed to the committee: one by the Inter
national Bar Association (the IBA), 
and the other by the High Commission 
of Pakistan in South Africa. 

According to the IBA, late on 25 
January 2000 the new government of 
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Pakistan issued a provisional constitu
tional order requiring all judges to take 
a new oath to the President of Pakistan. 
The oath was to be taken at 09:00 on 26 
January 2000. Overnight, former Chief 
Justice Siddiqui made it clear that he 
would not take a new oath, stating that 
an oath had already been taken by him 
and other judges in terms of the exist
ing Constitution of Pakistan. He was 
reportedly ordered to remain in his 
house and not to go to the Supreme 
Court in the morning. He was alleged
ly dismissed from his post and Irshad 
Hussan Khan was allegedly appointed 
as the new Chief Justice. Furthermore, 
on 26 January 2000, five other justices 
of the Supreme Court allegedly 
declined to take the new oath and were 
all suspended. 

Since a different version was prof
fered by the Pakistan High Commis
sion, the committee requested informa
tion as to the exact circumstances 
under which Chief Justice Siddiqui 
vacated his office and/or was replaced. 
The committee furthelmore enquired 
as to whether there were any steps 
which the advocates' profession in 
South Africa could take to support the 
administration of justice and the pro
tection of basic human rights for 
Pakistan. This letter was faxed on 22 
February 2000 but to date the commit
tee has had no response thereto. 

Protocol 
It was agreed that in terms of the com
mittee's modus operandi the commit
tee should as far as possible in the case 
of regional and international issues 
local issues excluded - seek to avoid 
breaching international protocol by 
placing pressure directly on foreign 
governments or their respective heads 
of state as regards any issue which falls 
within the functions of the committee. 
In this regard, it was agreed that it was 
inappropriate for the committee or any 
committee member to write directly to 
President Fujimori. 

In so far as domestic issues are con
cerned, it was decided that the commit
tee should be able to take up human 
rights issues at any level, that is to say, 
directly either with the relevant state 
department or cabinet minister, or even 
the president, apart from any other 
action, such as making press statements 
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and participating in any other appropri
ate action as the exigency of the situa
tion may demand. It was further 
resolved that the making of any press 
statement will be done by the chairper
son of the GCB after the committee has 
looked into the relevant issue and 
reported to him thereon. In urgent cir
cumstances, the press statement may be 
released after being cleared by the 
chairperson of the GCB in consultation 
with the chairperson of the committee 
and not necessarily the entire commit
tee. The same procedure applies to any 
communication (for instance, in the 
form of a letter) in which the committee 
takes up any attitude. 

General 
I have had sterling support from all 
members of the committee, namely 
Jeremy Gauntlett SC, Mike Donen and 
Seth Ntai, and wish to thank them for 
their efforts and co-operation during 
my tenure of office as chairperson. 

Wette- en Adminis
trasiekomitee 

Verslag deur die sameroeper, 
Abraham Louw, Pretoria 

Die lede van die Wette- en Admini
strasiekomitee is tans: 
AJ Louw (Sameroeper), HJ Fabricius 
SC, PR Kruger SC, PJJ Marais SC, 
FJ Jooste SC, JC van Rooyen SC, 
PZ Ebersohn, PM van Ryneveld, 
MJ Fourie, MH Mabena, I Vermaak, 
M Mphaga. 

Verslag is gedoen oor die volgende 
aangeleenthede: 

Aan die Direkteur-generaal: Justisie: 

Magistrates' Court Amendment Act 67 
of 1998: Commencement, 
Determination and Regulations 
9 September 1999. 

Pre-conviction Imprisonment 
12 November 1999. 

Aan die Suid-Afrikaanse 
Regskomissie: 

Discussion Paper 81: Project 115: 
Administrative Law - 10 Mei 1999. 

Discussion Paper 83: Domestic 
Arbitration - 16 November 1999. 
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