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Met verwysing na die tersaaklikeAspects of practice • Praktyksbrokkies 
gedeelte van reel 23(1) en 23(2), het die 

Ben Stoop 
Pretoria bar 

Aansoek vir die skrapping van 
advokaat van die rol van advo
kate - respondent 'n "onafhank
like advokaat" - die Algemene 
Balieraad van Suid-Afrika v 
Granville Francois Jean-Pierre 
de Vi/liers (ongerapporteerde uit
spraak van Van Zyl R 17/1211999 
KPA saaknr 3544/99) 

Die AIgemene Balieraad van Suid
Afrika het' n aansoek gebring vir die 
skrapping van respondent se naam van 
die rol van advokate. Respondent het as 
'n onafhanklike advokaat gepraktiseer 
en was nie lid van enige Balie onder 
beheer van die applikant nie. Trouens, 
dit het geblyk dat respondent nie lid van 
enige verelllglllg was nie. Die 
AIgemene Balieraad het gesteun op die 
bepalings van artikel 7(2) van die Wet 
op Toelating van Advokate 74 van 
1964, insoverre dit sy bevoegdheid 
betref om in gevalle soos die onderha
wige 'n aansoek om skrapping te bring. 

Die klagtes teen respondent het 
daarop neergekom dat hy, in sy 
hoedanigheid as advokaat, kliente 
bygestaan het met die oog op die bered
dering van bestorwe boedels en ver
suim het om die boedels behoorlik af te 
handel en dat daar van die boedelgelde 
verdwyn het. Voorts is daar beweer dat 
respondent hierdie werk gedoen het 
sonder die tussenkoms van 'n 
prokureur. Namens applikant is geargu
meriteer dat dit nie gebruiklik vir prak
tiserende advokate is om boedels te 
beredder nie en voorts dat die advokaat
professie 'n verwysingsprofessie is met 
die gevolg dat advokate as 'n reel nie 
werk direk van lede van die publiek 
mag aanvaar sonder die tussentrede van 
'n prokureur nie. 

Die hof het bevind dat respondent wel 
werk gedoen het wat normaalweg deur 
prokureurs gedoen word. Vir soverre 
respondent as onafhanklike advokaat 
opgetree het, meld die hof dat daar 
moontlik ander oorwegings ter sprake 
kon kom. Aangesien hierdie aangeleent
heid volgens die hof tans op appel is na 

die Hoogste Hof van Appel, was dit nie 
nodig vir die doeleindes van die aan
geleentheid om verder daarrnee te handel 
nie. Wat betref die oneerlikheid van 
respondent, het die hof verwys na die 
opmerking van Hefer AR in Kekana v 
Society of Advocates of South Africa 
1998( 4) SA 649 seA op 656A dat 
"absolute personal integrity and scrupu
lous honesty" verlang word van 'n 
regspraktisyn. Die hof was van mening 
dat, alhoewel hierdie saak gehandel het 
oor 'n prokureur, die beginsel daarin ver
meld eweseer van toepassing is op 'n 
advokaat. Met verwysing na die toe
paslike regsbeginsels het die hof bevind 
dat respondent op sy eie weergawe horn 
aan diefstal van boedelgelde skuldig 
gemaak het. As gevolg hiervan het 
respondent se eerlikheid en integriteit 
sodanig in gedrang gekom dat hy een
voudig nie langer as 'n advokaat behoort 
te kan praktiseer nie. Die hof het ten 
slotte verwys na respondent se verweer 
dat hy die misstappe begaan het weens 
onkunde en onervarenheid aan sy kant 
en ook sy beweringe dat hy met verloop 
van tyd die nodige kundigheid en erva
ring sal opdoen. Die hof het hierdie ver
weer verwerp en die mening uitgespreek 
dat die gemeenskap beskerm moet word 
teen 'n praktisyn wat horn aan sulke 
optrede skuldig maak. Respondent se 
naam is gevolglik van die rol van 
advokate geskrap. 

LanddroshofretHs 23 - bloot
leggging van dokumente - effek 
van versuim om teenparty te ver
soek om dokumente bloot te -
Nasionale Media Bpk h/a Beeld v 
Pupachuri Franchising CC; (on
gerapporteerde uitspraak van 
Van Dijkhorst R, Kirk-Cohen R 
19/07/1999 TPA saaknommer 
A1139/98) 

Die onderliggende vraag wat in hierdie 
appel beantwoord moes word, was of 
appellant verplig was om die doku
mente wat in sy besit of onder sy beheer 
was, bloot te le indien hy dit in die ver
hoor sou wou gebruik, ten spyte van die 
feit dat daar geen sodanige versoek 
deur respondent ingevolge van die reels 
of andersins, aan horn gerig was nie. 

hof bevind dat 'n party slegs verhinder 
sal word om 'n boek of dokument 
tydens die verhoor te gebruik indien 
sodanige party versuim het om bloot te 
le nadat hy daartoe in gevolge reel 
23( 1) versoek is. Aangesien appellant 
nie versoek is om bloot te le nie, was dit 
gevolglik nie vir horn nodig om uit eie 
beweging dokumente bloot te le wat hy 
tydens die verhoor wou gebruik nie. 

Contract - apportionment of 
damages - Apportionment of 
Damages Act 34 of 1956 - plead
ings - further particulars for pur
pose of pleadings - Thorough
bred Breeders Association of 
South Arica v Price Waterhouse 
1999(4) SA 968 W 

The main question that came up for 
decision in this case was whether 
defendant, a large firm of auditors, 
could be held liable on the basis of an 
auditing agreement for damages suf
fered by plaintiff as a result of theft by 
one of plaintiff's employees. Plaintiff 
alleged that defendant conducted its 
audit negligently and consequently 
failed to detect certain in·egularities 
and theft by M, an employee of plain
tiff that took place prior to the audit. It 
was further common cause that M had, 
after the audit, gone on to steal a fur
ther RI 389801.90 from plaintiff be
fore his activities were uncovered. 
Plaintiff alleged that this theft could 
have been averted had defendant prop
erly carried out the audit and discov
ered M's earlier activities. Plaintiff 
accordingly claimed damages in the 
total amount stolen, plus interest. 

Defendant denied any breach of the 
auditing agreement and raised various 
defences. For the purpose of this 
review, it is noteworthy that defendant 
also raised a defence based on the con
tention that, because plaintiff had con
tinued to employ M in a senior finan
cial position despite having been aware 
of the fact that M had a criminal record 
for theft, plaintiff had itself to blame 
for its loss. 

It was common cause on the plead
ings that the parties implicitly or tacit
ly agreed that "(the) audit be conduct
ed in accordance with generally 
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accepted auditing standards" and that 
defendant would perform the audit 
with "due professional care required of 
an auditor in public practice, and 
would not act negligently." On the 
facts before it, the court held defendant 
indeed conducted the audit negligently. 
As far as causation was concerned, the 
court was satisfied that were it not for 
defendant's negligence, M's thefts 
would have been uncovered at the time 
of the audit, which would have resulted 
in his dismissal, thus preventing the 
further thefts perpetrated by him. 

However, the court noted that liabil
ity does not arise unless the require
ments of what has been termed "legal 
causation" are satisfied. In this regard, 
the court pointed out that in continuing 
to employ M despite being aware of his 
criminal past, plaintiff acted negligent
ly and this negligence on the part of 
plaintiff contributed causally in no 
small measure to its own loss. There 
were therefore, broadly speaking, two 
causes of the loss suffered: defendant's 
breaches, which constituted deviations 
from the standard of the reasonable 
auditor, and amounted therefore to con
tractual negligence, and plaintiff's own 
negligence. The court then dealt with 
the problem of causation where two or 
more factors compete to bring about 
the result and it becomes necessary to 
determine which of such factors is to 
be regarded as its cause. After consid
ering the relevant authorities, the court 
concluded that both the above causes 
operated significantly in bringing 
about the result complained of. The 
court examined the relevant common
law principles and decided that on the 
facls presented to it, plaintiff's claim 
had to fail because its own negligence 
in employing M as it did, was the causa 
causans of its loss. The court then con
sidered the question whether plaintiff's 
claim was not at least partly saved by 
the provisions of Chapter I of the 
Apportionment of Damages Act 34 of 
1956. In this regard the court held that 
the provisions of section 1(1)(a) of the 
Act applied in casu by applying it to 
the facts in the following manner: 

"[The Plaintiff] has suffered dam
age 'caused partly by (its) own 
fault'; this fault lay in its failure 
to act reasonably by continuing to 
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employ [M] as it did in the cir
cumstances reflected above; [The 
Plaintiff's] damage has been 
caused 'partly by the fault of any 
other person', being [Defendant] 
who have carried out their con
tractual obligations negligently; 
in the absence of the section the 
[Plaintiff's] claim would have 
been 'defeated by reason of the 
fault of the claimant', the 
[Plaintiff]; and the application of 
the section insures that claim 
'shall not be defeated by reason 
of the fault of the claimant' - the 
[Plaintiff]" (at 10241 - 1025B). 

The court then added that there is noth
ing that would prevent it from reducing 
plaintiff's claim to such an extent as is 
deemed to be just and equitable having 
regard to the degree to which plaintiff 
was at fault in relation to the damage. 
Having regard to the degree to which 
plaintiff was itself at fault in relation to 
its damage, the court considered it just 
and equitable to reduce the amount of 
its loss to 20% thereof. 

During the trial the court was once 
again confronted with a case where the 
issues were not clearly defined on the 
pleadings. The court attributed this 
state of affairs, at least partly, to the 
fact that requests for further particulars 
for purpose of pleadings in the High 
Court were abolished in 1987. The 
court referred to the position that exist
ed prior to the implementation of the 
recommendations of the Galgut Com
mission to abolish requests for further 
particulars for purposes of pleadings 
and remarked that the purpose of such 
requests was calculated to force practi
tioners on both sides clearly to define 
their cases and thus the issues and, 
moreover, to do so fairly early in the 
litigation and at relatively low costs, 
usually not involving the intervention 
of the court. 

Under the dispensation which has 
obtained since 1987, a practitioner con
fronted by a pleading which is not 
clear, is forced to argue that it does not 
comply with the provisions of rule 18. 
He then has to proceed in terms of rule 
13 to apply to court to set aside the 
pleading wholly or in part. This cum
bersome procedure is seldom em
ployed in practice. The result in many 
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cases is a vague declaration or particu
lars of claim which are responded to 
vaguely in a plea and the High Court is 
then confronted at the beginning of a 
trial with ill-defined issues. This 
increases the burden on the court and 
increases time spent in court. It also 
encourages lax pleadings and therefore 
preparation which is not as rigorous as 
it ought to be. The court continued to 
point out that requests for particulars of 
trial that occur after the pleadings are 
closed, need not be reacted to in a 
pleadings. Consequently, it is uncertain 
what status such further particulars 
enjoy in defining the issues at all. 

The court concluded that it is ironic 
that whilst the High Court must make 
do with the present blunt and clumsy 
instruments which the rules in effect 
provide, the magistrate's court contin
ues to allow requests for particulars for 
purposes of pleadings. Consequently, 
the court requested the Registrar to dis
patch a copy of its judgment to the 
Rules Board for courts of law with a 
request that it consider the reintroduc
tion of requests for particulars for pur
pose of pleadings in the High Court. 

Criminal procedure - plea bargain 
- an acceptable part of South 
African law - North Western 
Dense Concrete CC v Director of 
Public Prosecutions, Western 
Cape 2000(2) SA 78 (C) 

Ancient cartographers used to indicate 
far-flung and unexplored parts of the 
world with the description "hic sunt 
leones" (here are lions). Such territory 
was visited by Uijs AJ in a decision 
described by himself as res nova in our 
law. The matter involved an aspect of 
the law of criminal procedure which 
has to date received much publicity, 
but very little attention by way of judi
cial scrutiny and/or comment. The 
process considered is known as plea 
bargaining or plea negotiation. 

The facts that gave rise to the pres
ent dispute are quite simple. In August 
1997 first applicant, a close corpora
tion which trades under the name and 
style of "Brick-a-Blok" was charged 
with culpable homicide. Arraigned 
before the court as co-accused on the 
same charge were first applicant, as a 
corporate entity, second applicant, 
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charged in his capacity as a member of 
the first applicant and one Mostert, a 
production manager at the time of first 
applicant. When the matter was called 
in the regional court held at Vredendal, 
Mostert tendered a plea of guilty to the 
culpable homicide charge. All of the 
charges against first and second appli
cants were then withdrawn by the state. 
Mostert was thereafter duly convicted. 

The above took place as a direct 
result of plea bargaining. Before the 
commencement of the trial, it was sug
gested to the local prosecutor by the 
legal representatives who were acting 
for all of the three then accused, that 
Mostert should plead guilty to culpable 
homicide on a specified basis, whilst 
the state should drop all the charges 
against the remaining two accused. It 
was further suggested that if the State 
were to accept this offer, the trial would 
be concluded by Mostert's plea being 
accepted, on the basis specified, and the 
charges against the other two accused 
being withdrawn. If, however, the state 
refused the offer, then all three of the 
accused would plead not guilty and trial 
would have to proceed, the state being 
required to prove its case against each 
and everyone of the accused. 
Respondent, the Director of Public 
Prosecutions, Western Cape, agreed to 
the "settlement" of the matter along the 
lines suggested by applicant's represen
tatives. Thereafter the local public pros
ecutor orally accepted the "deal". 

Complications set in when an undis
closed third party applied to respondent 
for a certificate of nolle prosequi in 
terms of section 7 of the Criminal 
Procedure Act Act 51 of 1977. Subse
quent to that request, respondent decid
ed fb reinstate the original charges 
against first and second applicant. First 
and second applicant thereupon 
approached the High Court for an order 
directing respondent to abide by the 
terms of the plea agreement referred to 
above as well as an order effectively 
interdicting the respondent from pro
ceeding with the prosecution against 
them. 

The court pointed out that the appli
cation would stand or fall by the ques
tion whether plea bargaining should be 
afforded recognition as an integral part 
of our law of criminal procedure or not. 
The court expressed its surprise that the 

process has received so little judicial 
attention, especially in view of the fact 
that the process of "negotiating a 
plea" takes place daily at every level of 
the criminal justice system. The reason 
for this apparent lack of judicial inter
est in such an important process, the 
court concluded, was that it would 
appear as if some lawyers and judicial 
officers are uneasy about the "legality" 
of plea bargaining. They appear to shy 
away from recognising that such a pro
cedure exists and refuse to be associat
ed with it in any way. 

The court thereupon referred to the 
erstwhile procedure of holding a 
preparatory examination before a per
son in the (then) Supreme Court was 
indicted. During the course of such 
preparatory examinations it frequently 
occurred that counsel were called, 
always together, into the presiding 
judge's chamber where often open and 
candid discussions would take place. 
These discussions often led to the 
process of justice being considerably 
expedited as agreement could be 
reached on an appropriate plea and 
even, on occasion, on an appropriate 
sentence. In those days, no one regard
ed such discussions as being at all 
improper. Under the present Criminal 
Procedure Act, and despite "mini 
preparatory examinations" held in 
terms of the Act, only few matters 
come before the superior courts in 
which the issues in dispute have been 
defined or refined by virtue of admis
sions made during the "mini prepara
tory examinations." However, the court 
continued to point out that as a result of 
an accused's current advantage of not 
only being entitled to know what is 
contained in the police docket, but also 
having a right to consult (within limits) 
with State witnesses, the exchange of 
ideas and conceptions taking place 
between the prosecutor and accused 
takes place between equals on either 
side of the adversarial fence. 
According to the court, such an 
exchange of thoughts is to be encour
aged in the interest of justice. 

The court acknowledged that plea 
bargaining is an integral part of the 
process of criminal justice in South 
Africa and expressed the opinion that 
the system of criminal justice in South 
Africa would probably break down if 

the procedure of plea bargaining were 
not to be followed because it had 
become the subject of judicial disap
proval. 

After examining the applicable legal 
principles, the court expressed the 
opinion that it would be unnecessary to 
pass legislation to regulate the process 
under the circumstances where existing 
statutes, common and constitutional 
law adequately govern the process. 
Referring to a 1986 study by Van Zyl 
Smit & Associates, the court then 
found that plea bargaining as a means 
to achieve a settlement of the lis 
between the state and the accused, is as 
much an entrenched and accepted and 
acceptable part of our law of procedure 
as are negotiations aimed at achieving 
a settlement of the lis between "pri
vate" citizens in "civil disputes". In 
referring to the facts of the present 
application, the court held that the 
"withdrawal" of the charge against 
applicants was part and parcel of a 
negotiated plea and amounted to an 
agreement that should be binding on 
the respondent. The court added that it 
would be palpably unfair to allow 
respondents to have enjoyed and to 
continue to enjoy the benefits of the 
plea agreement reached, but to be able 
to avoid doing what was clearly con
templated he would do when that 
agreement was reached. The court con
cluded that it should be regarded as a 
basic rule of the procedure of plea bar
gaining that a prosecutor should stand 
by an undertaking solemnly given dur
ing the negotiations leading up to a 
plea agreement. 

In conclusion, the judge remarked: 
"I am certainly not filled with joy at the 
prospect of being possibly the first 
South African judicial officer to grant 
such relief However, I feel that I would 
be failing in the duty imposed upon me 
by the constitution, that is the duty to 
ensure that justice is done and, at the 
same time, to ensure that the rights of 
individuals which are enshrined in the 
constitution are respected, were I to 
fail to come to the assistance of the 
applicants in the instant matter" (at 
921 - 93B). 

The court accordingly decided to 
grant an order in terms of which the 
prosecution of the first and second 
applicants is permanently stayed. 
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Customary law: contract of sale 
- wrong to adjudicate on sale 
according to principles of indige
nous law merely because parties 
are black - Masa/a v Kgo/ane NO 
2000(2) SA 370 (T) 

The dispute between the parties in the 
present matter arose from a decision by 
a magistrate to reject a special plea 
based on prescription raised by appel
lant to respondent's claim for payment 
of a sum of R 12 000.00 or the return of 
a tractor sold and delivered to appel
lant. The correctness of the magistrate 's 
decision depended upon whether 
indigenous law applied between the 
parties or not. 

The court pointed out that no men
tion was made in respondent's plead
ings that indigenous law applied. The 
application of indigenous law was 
raised for the first time during argu
ment on behalf of respondent in respect 

of the special plea. As a result, it also 
does not appear from respondent's 
pleadings which particular system of 
tribal law is to apply and it also does 
not appear what the relevant provisions 
thereof were. 

The court pointed out that, in case of 
a sale, indigenous law can only apply 
between black people in circumstances 
where the principles of indigenous law 
provide for the sale of the thing sold. It 
would be wrong to adjudicate upon a 
contract of sale according to the princi
ples of indigenous law merely because 
the parties are both black people. It 
would be equally wrong to regard the 
agreement as regulated by indigenous 
law if the parties agreed upon common 
law principles not known to indigenous 
law. The court also pointed out that 
indigenous law principles differ from 
tribe to tribe and that unless judicial 
notice can be taken of the principles 
thereof, it is for a litigant to allege and 
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prove those principles. If he fail s to 
establish that, the common law applies. 

The court concluded that, in order to 
rely on the principles of indigenous 
law, a litigant has to allege, firstly, the 
tribal connection of the litigants; this is 
a factual question which can be admit
ted or denied by the other parties in the 
pleadings. Secondly, an allegation 
should be made as to which particular 
system of indigenous law is applicable. 
Again this is a factual question which 
can be admitted or denied. Thirdly, it 
should be alleged what the relevant 
principles applicable are. If appellant 
denied the respondent's position of the 
tribal law, it was for the respondent to 
prove those principles. Where a party 
fails to raise anyone of these issues in 
the pleadings, it is not competent for 
such party to maintain that indigenous 
law applies. The magistrate was 
accordingly wrong to find that indige
nous law does apply. CO 
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