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The GCB: facts or fancy? 
Christine Qunta made some startling (new?) statements in the column "Vantage Point" in 
Business Day, 21 July 2000. Under the heading "Not a leg to stand on" she stated, inter alia, 
that "One of the wonders of modern life is that perfectly intelligent people can believe that exam
inations are a means of testing comprehension," " ... examinations are at best a test of memo
ry ... ," and" ... it is not uncommon for people to sit for them more than once."(!) "Some examina
tions are particularly notorious. Bar examinations for prospective lawyers all over the world fall 
into this category." 

Her attack was aimed specifically at 
the South African Bar. Jeremy 

Gauntlett SC, chairman of the General 
Council of the Bar of South Africa, was 
constrained to reply: 

"Christine Qunta ('Not a Leg to 
Stand On' Business Day 21.7 .00) 
attacks the Bar because it has 
exams. 'Normal elitism' of Bar 
bodies 'all over the world' 
applies; in South Africa it is rein
forced by 'the racial policies of 
law societies and bar councils.' 
She goes on to assert that before 
the TRC the Bar 'simply fol
lowed the path of all white insti
tutions [and] avoided the truth', 
and to allege that the Bar 'active
ly resist[s] change.' 

Qunta has not sat the Bar exams her
self. Her attack has not been preceded 
by any inquiry or complaint to the 
General Council of the Bar or the Cape 
Bar. Unsurprisingly, her facts are 
wrong. 

• 'Examinations are, at best, a test 
of short-term memory' ; they serve 
~racial policies.' 

Bar exams are set by the National Bar 
Examination Board. Six senior counsel 
serve on it together with four judges as 
moderators, including a serving member 
of the Supreme Court of Appeal, Judge 
Lex Mpati. Examiners are respected 
members of the profession (some are 
also black). They sacrifice up to four 
weeks a year, unpaid, for the task. 

The examinations follow a five
month period of pupillage (practical 
training in chambers). The most impor
tant exam is legal writing. It is an eight
hour exercise conducted according to 
open-book principles. The other exams 
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do not test 'short-term' memory but the 
kind of working stock of procedural 
knowledge which a practitioner might 
reasonably be expected to have at his 
or her fingertips when representing a 
member of the public in court. 

In this regard, Qunta admits, Bar 
examinations 'all over the world' are 
the same. We plead guilty to maintain
ing an international standard. 

• The Bar's hostility to transformation 
'is evident from the way they 
manage admission to the Bar. The 
Bar examinations are particularly 
arduous.' 

Arduous in relation to what? If it is in 
relation to the reasonable protection of 
the public, we must again plead guilty. 
If it is suggested that the standard is 
unattainably high, we let the facts 
speak for themselves. Last year 298 
candidates passed their exams and 
joined the Bar. This is in relation to a 
total number of junior advocates of 
1319. The exam pass rate was 73% for 
the two previous exams, and 63% for 
the last exam. 

If, as Qunta would have it, we are 
trying to keep people out, we are mak
ing a very bad job of it. 

• The oral exams are 'entirely 
arbitrary. ' 

The oral exams, like the written exams, 
are conducted by the NBEB, composed 
of highly experienced examiners, again 
with High Court judges as moderators. 

If a candidate fails the 8-hour legal 
writing exam, there is no oral unless a 
moderator directs otherwise. All other 
candidates are however liable to under
go the orals. They are given four 
months' notice of the date, not, as Qunta 

has it, a week's notice. Some who fail to 
achieve a minimum mark are told that 
they are not required to attend the oral. 
Others who do very well in the written 
exams may be exempted from the oral. 
The oral is not a further hurdle: it gives 
a second chance. Sometimes the need to 
rehabilitate oneself is confined to one or 
two areas. That is why the oral may 

. sometimes be a matter of minutes. The 
rehabilitation is achieved by improved 
knowledge in those areas, or by demon
strating particular competence overall. 
The erstwhile attorney of 15 years' 
standing (and acting judge) to whom 
Qunta refers is an example. He has con
firmed to me personally the courtesy 
and professionalism he was accorded. 

• 'Perceptions of racial bias easily 
arise' from the fact that in one 
recent exam, only six (all white) out 
of 26 (in fact, 25) candidates in the 
Cape were not required for orals. 

What Qunta does not say is that the six 
all had previous professional experi
ence and were not required (for the rea
sons I have explained) to address prob
lem areas in their written papers. No 
mention is made of the fact that 19 of 
the 25 Cape pupils ultimately passed, 
representing a pass rate of 76%. She 
also does not refer to the disparity in 
formal legal education in this country. 
The Bar cannot provide in five months 
of practical training what has been 
inadequately taught over four years. 

• 'Racial policies of ... Bar Councils 
reinforced the exclusion that the 
apartheid state visited upon black 
attorneys. ' 

Qunta also attacks us for our pedigree. 
What the Bars did under apartheid is a 
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matter of public record. The Bars 
appeared before the TRC and answered 
all its questions. In addition, we present
ed three volumes of written submissions 
and several files of documentation. We 
acknow ledged that we, like other profes
sional institutions, the churches and 
even liberation movements, had not 
done all that we could have done against 
the repressive apartheid state. But we 
also showed how we had confronted it, 
time and again. 

• 	'The General Council of the Bar 
and its provincial constituents 
actively resist change.' 

Untrue again. The GCB currently has a 
national executive in which white 
males are in a minority. Two of the four 

Reply by 
Christine Qunta 
"Jeremy Gauntlett's response (Business 
Day, 11 August) on behalf of the 
General Council of the Bar to my col
umn of 21 July on the advocates'pro
fession is confusing. It is not clear 
whether he misunderstands the sub
stance of my comments or is simply 
trying to do his best to defend positions 
that may not be very easy to defend. He 
shields the advocates' profession from 
non-existent attacks from me. For 
instance he implies that I attacked the 
integrity of the examiners; or want 
examinations to be of a low standard 
and worse still, that I suggested exam
iners were discourteous or unprofes
SiOIUlI towards candidates during the 
orals. Nowhere in my column did I sug
gest any of these. 

What I did say was that Gauntlett's 
organisation and its constituent bodies 
are extremely conservative and resist
ant to change. I illustrated their conser
vative nature by looking at the way 
they handle the Bar examinations. I 
illustrated their resistance to change by 
the fact that unlike the Law Society of 
South Africa, which has a 50:50% rep
resentation of non-statutory (Black 
Lawyers Association and the National 
Association of Democratic Lawyers) 
and statutory (Law Societies), the gov

largest Bars have had black chairs dur
ing the past year. Nearly half of the 
Natal Bar is black in its membership. 
The black and female membership of 
other Bars grows apace. Of course an 
unacceptable imbalance as regards race 
and gender remains at the Bar, as it 
does in many other professions. We are 
committed to redressing this; in con
junction with Advocates for Trans
formation, a programme of substantive 
measures relating to transformation 
was worked out in the Cape and has 
been adopted nationally. 

On a number of occasions the GCB 
has considered the demand for racial 
parity on the national body (gender is 
evidently the Cinderella in this debate). 
We are committed to non-racialism and 

eming body of the advocates remains 
essentially a white organisation. 
Nothing Gauntlett has said in his article 
proves me wrong on either count. 

Let me deal with the bar examina
tion first. It is conducted in what I and 
many of the candidates who sit for it, 
believe to be an unfair manner. After 
writing the five subjects, the candidates 
do not get given their individual 
results. If they failed the drafting 
examination, they fail completely. In 
the last examination, though the dates 
of the examination and oral were set 
four months previously, those who 
were required to do the oral were only 
told a week before the actual oral. This 
is a fact that Gauntlett can ascertain 
quite easily by talking to the candidates 
who took the orals. This may be more 
credible than suggesting that since I 
had not sat for the examination I do not 
have the facts at my disposal. 

Gauntlett states that the six white 
candidates who were exempted from 
the oral all had previous professional 
experience. It is not clear how he 
defines professional experience. If it 
means practising law then it seems he 
has made a factual error since at least 
one of the candidates came straight 
from university. Even if it was true, 
two of the Black candidates who had 
extensive professional experience, one 
having being an acting judge, were 

inclusivity, and last week we resolved 
to make a new proposal to achieve this 
to our colleagues in Advocates for 
Transformation. 

We do not believe that any of this 
entails a "lack of transparency and fair
ness". Certainly a failure to find out the 
facts does. 

Speaking at a GCB dinner in July, 
Nelson Mandela said that the Bar is an 
important institution in civil society 
which deserves to be strengthened. He 
deplored purely destructive criticism. 

Criticism of that kind, without prior 
inquiry or the correct facts, hardly 
helps make us the "normal society" 
which, like Qunta, we seek. A "normal 
society" has a regard both for profes
sional standards and the truth. CD 

both required to sit for the oral. 
To counter my assertion that the 

GCB and its provincial constituents are 
resistant to transformation, Gauntlett 
mentions that the national executive 
has a majority ( three out five) Black 
members. He also mentions that two of 
the largest bars have had Black chair
men in the last year. To use this to illus
trate a commitment to transformation is 
like saying one swallow makes a sum
mer. Firstly, Black Advocates have bat
tled for the last four years to get the 
GCB to transform with little success. 
Secondly, there is not a single Bar 
council that has been prepared to effect 
a constitutional amendment to give 
Black advocates equal representation 
as demanded by Advocates for 
Transformation. At the Durban Bar, the 
council agreed to an 'informal' 50:50 
representation but refused to entrench 
this in the constitution. 

Gauntlett opposed this equal repre
sentation when it was sought at the 
Cape Bar. In an article in the Cape 
Times (28/4/98), he saw it as a 'racial 
quota'. While acknowledging that 
change had been inadequate and the 
issues should further be debated he nev
ertheless concluded: ' now of all times 
race should not displace either reason or 
goodwill. It should also not, under tacti
cal temptation, ignore equally pressing 
issues such as gender. If it does, its use 
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