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and small opposed matters for small 
companies? 

I am in the privileged position of 
having practised as an attorney; having 
practised as and advocate; having sat 
on the bench; being a director and 
chairman of several companies; having 
sat as an arbitrator and commissioner; 
being the chairman in South Africa on 
corporate governance; being president 
of the Commonwealth on Corporate 
Governance in 56 countries; being one 

of five advisers to the World Bank on 
Corporate Governance and vice presi
dent of the Institute of Directors is 
South Africa. With that wealth of legal 
experience I caution the proposers on 
diluting the independence of the pro
fession in any shape or form. To give 
officers of companies the right to 
appear in the high court is one of those 
forms. As a chairman and director of 
listed companies and a corporate gov
ernance expert I would also be opposed 

Guardians of the public interest 


"In my view, a delicate balance 
has been struck in the scheme of 
the Law Society Act, that ensures 
the continuing independence of 
the legal profession while at the 
same time ensuring that the public 
interest is represented through the 
involvement of the Attorney 
General and appointed lay 
benchers. I should not be taken as 
suggesting that those benchers 
elected by the legal profession are 
not mindful of the public interest; 
indeed, their debates and deci
sions manifestly, demonstrate that 
the public interest is the signal 
guide in the exercise of their pow
ers. As well, the benchers them
selves have identified the protec
tion of the public interest as being 
the primary object of the Law 
Society: 

'The Law Society of Upper 
Canada exists to govern the legal 
profession in the public interest 
by ensuring that the people of 
Ontario are served by lawyers 
who meet high standards of learn
ing, competence and professional" 
conduct, and upholding the inde
pendence, integrity and honour of 
the legal profession, for the pur
pose of advancing the cause of 
justice and the rule of law.' (Law 
Society Role Statement, adopted 
by Convocation October 27, 
1994.) 

Thus, I read s. 13, which pro

vides that the Attorney General 
serves as 'guardian of the public 
interest in all matters within the 
scope of this Act or having to do 
with the legal profession in any 
way', as being confined to the 
Attorney General's function as a 
bencher of the Law Society of 
Upper Canada, and as contemplat
ing no other superincumbent power 
or duty. In the role of bencher, the 
Attorney General is bound go guard 
the public interest. 

Any other reading of s. 13 would, 
in my view, not be in keeping with 
the traditional role of the legal pro
fession enjoying independence from 
government. To import into the 
wording of s. 13 an overarching 
obligation on the part of the 
Attorney General to usurp the disci
pline function of the Law Society 
would destroy one of the hallmarks 
of a free and democratic society, 
namely, an independent bar. 

The record in this case discloses 
that successive Attorneys General, 
in their correspondence with the 
plaintiff, have all exercised their dis
cretion by informing the plaintiff 
that her complaint must be dealt 
with by the Law Society. In my 
view, the consistent position taken 
must be regarded as the only appro
priate response, given the discipli
nary regime embodied in the Law 
Society Act, which has been adopted 
by the Legislative Assembly of 

to it because of the adverse conse
quences on a company in the market
place if its officer misled a court. More 
particularly would this be so in a busi
ness based on trust and confidence, 
such as banking, insurance or corporate 
advisory services. 

Finally, none of the companies ' offi
cers would be constrained by codes 
of conduct laid down by professional 
bodies." CD 

Ontario and enjoys in my view, the 
confidence of the people of 
Ontario. 

I have no doubt that properly 
informed citizens would oppose 
any suggestion that the government 
should control the legal profession. 
The government is the major liti
gant in the courts of law. Lawyers 
must be free to challenge the 
actions of the government. If 
lawyers . were subjected to the con
trol of government, no citizen could 
have any confidence in the repre
sentation being afforded in any 
given case. Control of the legal pro
fession by government would con
tradict time-honoured constitution
al convention and frustrate the rule 
of law. 

In the result, I find that the state
ment of claim discloses no reason
able cause of action against the 
Attorney General for Ontario, in 
that it has a radical defect, namely, 
the suggestion that the Attorney 
General of Ontario has the power to 
usurp the disciplinary regime set 
out in the provisions of the Law 
Society Act. The claim against the 
Attorney General for Ontario is 
ordered struck out." 

McKinnon J in LaBelle v Law 
Society of Upper Canada 52 OR 
(Ontario Reports) (3d) 408-409. 
(This judgment was delivered on 5 
January 2001 - Editor.) 
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