
----------------------------- VieMfpoint ----------------------------

Diluting professional independence 

In a letter addressed to Geoff Budlender, convenor of the Task Group 
on the Legal Practice Bill, Mervyn King se expressed concern at the 
possibility that company officers be permitted to appear on behalf of 
their companies. His letter reads as follows: 

"Ihave been following the intended 
regulation of the legal profession by 

means of the proposed Legal Practice 
Bill with some alarm. 

Of paramount importance is the 
continued independence of the profes
sion. Nothing should be promulgated 
which might dilute that independence 
and I hope that nothing will. 

I want to remind all interested par
ties of the great reliance placed by a 
court on the trustworthiness and legal 
aptitude of the appearer. When I was on 
the Bench I would often ask counsel if 
he or she knew of any reason why I 
should not grant a particular order. 
More so is this reliance necessary in a 
busy unopposed motion court. Even 
today sitting as an arbitrator or a com
missioner I place reliance on that trust
worthiness and aptitude. One often 
sees unopposed matters reported where 
the court, mero motu, or counsel has 
raised a point which requires argument. 
It is on this oil of trust and knowledge 
that the legal machine runs. The above 
is, of course, reinforced in an opposed 
matter be it by way of application or 
trial. An unskilled officer of a compa
ny, even if he is a non practising 
lawyer, is not skilled in trial proce
dures, admissibility of evidence etc. 
The presiding judge would have to 
have half his attention on the matter 
and half on whether he was being 
unwittingly misled. 

I make the above points because I 
understand that it is proposed that offi
cers of companies be permitted to 
appear on behalf of their companies in 
the high court. I know it is permitted in 
the magistrate's court, but I believe one 
will find that the problems I have out
lined above have manifested them
selves. Some enquiry from the rules 
board should be enlightening. 

Also it should be remembered that 

an officer of a company has onerous 
legal duties including the duty to act in 
the best interest of the company. The 
duty to the court of full disclosure, 
adverse or positive to a cause, particu
larly in an unopposed manner, is in 
conflict with the officer's duty to the 
company. It must also be remembered 
that the officer has to report to his 
superior or to the board and would 
have a natural inclination not to report 
failure on his appearance in court. 

Individuals have the right to appear 
but that involves considerations of 
human rights and pragmatism. The cre
ation of a person by statute is a privi
lege. The modern company impacts on 
all human endeavour. Officers today, 
while accountable to the company, 
have responsibilities by statute and oth
erwise to other stakeholders such as the 
community in which the company 
operates, the environment, customers, 
suppliers etc. The modern corporate 
approach is no longer the single bottom 
line of profit but the triple bottom line 
embracing social, economic and envi
ronmental factors. The independent 
advocate is not saddled with any of 
these responsibilities, with concomi
tantly being answerable to other mas
ters, when making submissions to a 
court nor with any conflicts that may 
arise. 

None of these issues can be fudged 
by saying that while they may apply to 
the large corporation they do not apply 
to the small one. Not only do the same 
issues arise but the officer of the small 
company would in all probability be 
more inclined to unwittingly or wit
tingly mislead and be more conflicted 
because non of the corporate issues 
raised above is dealt with collectively 
by several officers bur resides within 
the ambit of probably only one officer. 
Further, how does one define a small 
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company? Does one measure gross 
sales, market capitalization, net asset, 
value, number of employees, number of 
directors, depth of intellectual capital, 
strength of balance sheet, profit before 
interest and tax or profit after tax? And 
does one do it applying generally 
accepted accounting principles, value 
accounting, triple bottom line account
ing or international accounting stan
dards to which we are moving? The 
best way to destroy an independent 
legal profession is to take away from 
recently admitted lawyers the work 
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and small opposed matters for small 
companies? 

I am in the privileged position of 
having practised as an attorney; having 
practised as and advocate; having sat 
on the bench; being a director and 
chairman of several companies; having 
sat as an arbitrator and commissioner; 
being the chairman in South Africa on 
corporate governance; being president 
of the Commonwealth on Corporate 
Governance in 56 countries; being one 

of five advisers to the World Bank on 
Corporate Governance and vice presi
dent of the Institute of Directors is 
South Africa. With that wealth of legal 
experience I caution the proposers on 
diluting the independence of the pro
fession in any shape or form. To give 
officers of companies the right to 
appear in the high court is one of those 
forms. As a chairman and director of 
listed companies and a corporate gov
ernance expert I would also be opposed 

Guardians of the public interest 


"In my view, a delicate balance 
has been struck in the scheme of 
the Law Society Act, that ensures 
the continuing independence of 
the legal profession while at the 
same time ensuring that the public 
interest is represented through the 
involvement of the Attorney 
General and appointed lay 
benchers. I should not be taken as 
suggesting that those benchers 
elected by the legal profession are 
not mindful of the public interest; 
indeed, their debates and deci
sions manifestly, demonstrate that 
the public interest is the signal 
guide in the exercise of their pow
ers. As well, the benchers them
selves have identified the protec
tion of the public interest as being 
the primary object of the Law 
Society: 

'The Law Society of Upper 
Canada exists to govern the legal 
profession in the public interest 
by ensuring that the people of 
Ontario are served by lawyers 
who meet higb standards of learn
ing, competence and professional· 
conduct, and upholding the inde
pendence, integrity and honour of 
the legal profession, for the pur
pose of advancing the cause of 
justice and the rule of law.' (Law 
Society Role Statement, adopted 
by Convocation October 27, 
1994.) 

Thus, I read s. 13, which pro

vides that the Attorney General 
serves as 'guardian of the public 
interest in all matters within the 
scope of this Act or having to do 
with the legal profession in any 
way', as being confined to the · 
Attorney General's function as a 
bencher of the Law Society of 
Upper Canada, and as contemplat
ing no other superincumbent power 
or duty. In the role of bencher, the 
Attorney General is bound go guard 
the public interest. 

Any other reading of s. 13 would, 
in my view, not be in keeping with 
the traditional role of the legal pro
fession enjoying independence from 
government. To import into the 
wording of s. 13 an overarching 
obligation on the part of the 
Attorney General to usurp the disci
pline function of the Law Society 
would destroy one of the hallmarks 
of a free and democratic society, 
namely, an independent bar. 

The record in this case discloses 
that successive Attorneys General, 
in their correspondence with the 
plaintiff, have all exercised their dis
cretion by informing the plaintiff 
that her complaint must be dealt 
with by the Law Society. In my 
view, the consistent position taken 
must be regarded as the only appro
priate response, given the discipli
nary regime embodied in the Law 
Society Act, which has been adopted 
by the Legislative Assembly of 

to it because of the adverse conse
quences on a company in the market
place if its officer misled a court. More 
particularly would this be so in a busi
ness based on trust and confidence, 
such as banking, insurance or corporate 
advisory services. 

Finally, none of the companies' offi
cers would be constrained by codes 
of conduct laid down by professional 
bodies." DJ 

Ontario and enjoys in my view, the 
confidence of the people of 
Ontario. 

I have no doubt that properly 
informed citizens would oppose 
any suggestion that the government 
should control the legal profession. 
The government is the major liti
gant in the courts of law. Lawyers 
must be free to challenge the 
actions of the government. If 
lawyers . were subjected to the con
trol of government, no citizen could 
have any confidence in the repre
sentation being afforded in any 
given case. Control of the legal pro
fession by government would con
tradict time-honoured constitution
al convention and frustrate the rule 
of law. 

In the result, I find that the state
ment of claim discloses no reason
able cause of action against the 
Attorney General for Ontario, in 
that it has a radical defect, namely, 
the suggestion that the Attorney 
General of Ontario has the power to 
usurp the disciplinary regime set 
out in the provisions of the Law 
Society Act. The claim against the 
Attorney General for Ontario is 
ordered struck out." 

McKinnon J in LaBelle v Law 
Society of Upper Canada 52 OR 
(Ontario Reports) (3d) 408-409. 
(This judgment was delivered on 5 
January 2001 - Editor.) 
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