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Preparation for trial: from fact 
analysis to trial tactics 

Chris Marnewick SC 

Competent and confident advocacy 
relies heavily on systematic prepara

tion. While experienced advocates will 
have developed their own methods of 
preparing for trial, newly qualified 
advocates (or attorneys) have to adopt a 
sound method to make up for their lack 
of experience. 

Preparation for trial involves the 
analysis of legal documents, legal 
research, fact analysis and the develop
ment of trial tactics. Analysis of legal 
documents is the technique lawyers use 
to determine the meaning of such legal 
documents as Acts of Parliament, com
mercial agreements, wills, licences, per
mits and many others. Pleadings are legal 
documents and their true meaning has to 
be ascertained early on in the prepara
tion. Legal research is the skill of find
ing and interpreting the legal principles 
which apply to a question or issue. Fact 
analysis is the process lawyers use to 
evaluate the evidence in · order to deter
mine whether it is sufficient to support a 
legal claim, charge or defence. Trial tac
tics are the strategies employed by an 
advocate to present a client's case per
suasively. The material facts are the 
legal requirements or elements of a 
claim, charge or defence. The issues 
(also called material issues) are the dis
puted material facts to be decided by the 
court. Evidential facts are the underly
ing facts which tend to prove or disprove 
the material fact in issue, for example 
such facts as whether the traffic light was 
red or green when the defendant entered 
the intersection where negligence is the 
material issue, or whether the accused's 
fingerprint was found on the murder 
weapon where the identity of the murder
er is the material issue. Disputed eviden
tial facts become factual issues or issues 
of fact. 

Let's use a fairly common type of case 
as our vehicle of instruction. The plaintiff 
has sued for the damage caused to her car 
in a motor collision. The pleadings are 
closed, discovery on both sides has taken 
place and proper expert notices, sum
maries and other notices have been 
served. The brief to counsel contains 
written statements of potential witnesses 
as well as the police plan and some 

photographs of the scene and the plain
tiff's car. The case is ready to proceed. 

Counsel's preparation for trial would 
typically be structured around: 1. the 
issues; 2. the relevant legal principles; 3. 
the facts; 4. the evidence; 5. the admissi
bility, consistency and sufficiency of the 
evidence; 6. a theory of the case; 7. trial 
tactics. Each step receives attention in 
turn, but they are interrelated. Each step 
builds on the prior steps, which are also 
revisited when necessary. 

Step 1: Identify the issues 
(the material facts 
in dispute). 

The issues are identified by an analysis of 
the pleadings. The material facts of a 
claim, charge or defence have to be set out 
in the pleadings. The material facts for a 
claim are set out in the statement of claim 
(summons, particulars of claim, declara
tion, counterclaim, third party claim or 
interpleader claim), supplemented by the 
replication and the material facts for any 
special defence are set out in the plea. 

The issues can be identified by exam
ining the opposing sets of pleadings. The 
two sets have to be read together. You can 
ascertain what the issues are by deter
mining, in respect of each material fact 
set out in the claim, whether it is admit
ted or denied. If it is denied (or not admit
ted)' it has to be listed as an issue. If any 
additional material facts are raised in the 
plea, (eg. contributory negligence), those 
are also listed as issues, unless they are 
admitted in a replication. Remember to 
take further particulars into account. 
see next page. 

It is important to distinguish between 
the material facts and the evidential 
facts. Whether the defendant's conduct 
was negligent is a question of law; the 
court has to decide whether the facts jus
tify the conclusion that the defendant had 
been negligent. The grounds of negli
gence are not material facts; they are evi
dential facts; for example, whether the 
traffic light was red for the defendant, or 
whether the defendant drove too fast etc. 
The rules of pleading sometimes require 
certain evidential facts to be pleaded in 
order to inform the defendant fully of the 
case to meet. Common examples are the 
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grounds of negligence in delictual cases, 
particulars of special damages in MVA 
cases and the grounds of the breakdown 
of a marriage in a divorce case. That does 
not elevate those evidential facts to the 
status of material facts, however. 

In a criminal case the material issues 
are defined by the charge sheet or indict
ment, coupled with the accused's plea 
and section 115 statement. Counsel 
would first identify the material facts for 
the crime concerned. For example, an 
indictment on a charge of murder would 
introduce the following material facts (or 
elements): A. the accused B. on a given 
date C. and at a given place D. unlawful
ly E. and intentionally F. killed G. the 
deceased. If the accused pleaded not 
guilty and made no formal admissions, 
each of these material facts would have 
to be proved by the prosecution. 

The correct identification of the mate
rial facts in issue is crucial as all the sub
sequent stages of counsel's preparation 
will be aimed at dealing with the issues. 
If an issue is overlooked that aim could 
not be achieved fully. At the same time, 
no effort should be wasted on material 
facts which are admitted. 

Step 2 	 Ascertain the legal 
principles bearing 
upon the issues. 

The law affects the issues in at least three 
ways. Firstly, it determines the precise 
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PARTICULARS OF CLAIM 
1. 	The plaintiff is Jo-Anne Soper, an adult female, dentist, of 123 Smith 

Street, Durban. 
2. 	The defendant is John Maree, an adult businessman, of 456 Kings Road, 

Pinetown. 
3. 	 The plaintiff was at all material times the owner of a 1999 model BMW 

740i motorcar with registration number NPN 2001 ('the plaintiff's car'). 
4. 	 On 4 January, 2001 and at the intersection of Crompton and Hill Streets, 

Pinetown, ('the intersection') a collision occurred between the plaintiff's 
car and another car then being driven by the defendant ('the collision'). 

5. 	The collision was caused by the defendant's negligence. 

Particulars 
(a) He entered the intersection against the red traffic light. 
(b) He drove at an excessive speed. 
(c) He failed to keep a. proper lookout. 

6. As a result of the collision and the defendant's negligence the plaintiff's 
car was damaged and the plaintiff has suffered damages in the sum of 
R140 000-00. 

Particulars 
(a) The pre-collision value of the plaintiff's car was R240 000-00. 
(b) The post-collision value of the plaintiff's car was RI00 000-00. 

7. In the premises the defendant is liable for the plaintiff's damages. 

PLEA 
1. The defendant admits paragraphs 1 and 2 of the particulars of claim ('the 

claim'). 
2. The defendant does not admit any of the allegations in paragraph 3 of the 

claim. 
3. Save as qualified by paragraph 2, the defendant admits paragraph 4 of the 

claim. 
4. The defendant denies each allegation in paragraph 5 of the claim. 
5. The defendant admits that motorcar NPN 2001 was damaged in the colli

sion but denies the remaining allegations in paragraphs 6 and 7 of the 
claim. 

6. In the event of the·plaintiff proving the allegations in paragraphs 3, 5 and 
6 of the claim, the defendant pleads as follows:

(a) The plaintiff was also negligent in that:

(i) She drove NPN 2001 at an excessive speed. 

(ii) She failed to keep a proper lookout. 

(iii) She entered the intersection against the red traffic light. 

(b) The plaintiff's negligence was also a cause of the collision and any 
damages she suffered. 

(c) The plaintiff's damages therefore fall to be reduced by virtue of sec
tion 1 of Act 34 of 1956. 

ISSUES 
1. 	Whether the plaintiff was the owner of motor car NPN 2001, a 1999 

model BMW 740i. 
2. 	Whether the defendant drove negligently. 
3. Whether the defendant's negligence caused damage to the plaintiff's car. 
4 Whether the amount of the plaintiff's damages is R140 000. 
5. Whether the plaintiff has also been negligent. 
6. Whether the plaintiff's negligence was a contributory cause of her dam

ages. 
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meaning of every material fact. Secondly, 
it determines which party bears the onus 
of proof and what the standard of proof 
is. Thirdly, it lays down certain rules 
relating to the admissibility of evidence 
and methods of proving disputed materi
al and evidential facts. The purpose of 
this stage of counsel's preparation is 
therefore to ascertain precisely what has 
to be proved, by whom and to what stan
dard that proof has to be provided, and 
what evidential rules are relevant to the 
issues. 

The legal content of each material fact 
in issue has to be ascertained to ensure 
that the evidence is adequate to prove it. 
What is the legal meaning of negligence, 
for example? And doesn't the element of 
killing in murder case actually incorpo
rate three distinct elements, namely an 
act, causation and the consequence of the 
act (death)? Each of these material facts 
has its own legal content or meaning. In 
the case of our hypothetical client there 
are five separate legal concepts. They are: 
A. ownership, B. driving a motor vehicle 
(the actus reus), c. negligence, D. causa
tion and E. loss. Counsel would have to 
ensure that he or she knows the relevant 
legal principles. For example, possession 
is a material fact in some criminal cases 
such as possession of an unlicenced 
firearm (or drugs). Counsel's research of 
the law will quickly reveal that posses
sion, in law, means knowing possession in 
the sense that the accused had control 
(detentio) of the firearm and the intention 
to possess it (animus possidendi). 

The incidence of the onus of proof and 
the standard of proof required are also 
matters of law to be considered at this 
stage of the preparation. For this purpose 
counsel should consult a textbook or case 
law discussing the law of evidence. 
Careful consideration would have to be 
given to the pleadings; the case may have 
been pleaded in such a way that an onus 
is attracted. 

Statutory and evidential presumptions 
which could help to prove any particular 
material fact would have to be identified 
too. Is this perhaps a case of res ipsa 
loquitur? The so-called doctrine of recent 
possession could help to prove the identi
ty of the criminal in a host of cases, 
including murder, theft and any other 
crime where the accused could be linked 
by recent and unexplained possession of 
some item used at or taken from the 
crime scene. Are there any other pre
sumptions which are relevant to the proof 
to be given in this case? Certain docu
ments (such as birth and marriage certifi
cates) are prima facie evidence of their 
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material or evidential facts and no further 
proof is then required in respect of those. 
In criminal cases too, the defence usually 
makes admissions under section 220 of 
the Criminal Procedure Act 55 of 1977. 
The section specifically provides that 
such admission shall be sufficient proof 
of such fact. The oral evidence which is 
available will be apparent from the state
ments of the prospective witnesses. The 
exhibits will likewise have been identi
fied (and obtained). 

The next step in counsel's preparation 
would be to list, for each proposition of 
fact put forward, those individual pieces 
of evidence which will prove that propo
sition. Let's take the first proposition of 
fact, namely that the plaintiff had bought 
the car from a dealer (Proposition 1.1). 
What evidence is there to support that 
proposition? You could arrange the evi
dence in support of proposition 1.1 as 
follows: 

Oral: 	I went to the BMW dealership. 
I bought the car, a 1999 BMW 740i, 
from them ... 

Exhibits: Contract, receipt. 

Admissions? Nil. 

For each of the other propositions 
counsel would isolate all the available 
pieces of evidence to prove the proposi
tion concerned. The idea is to ensure that 
each proposition is backed up by suffi
cient evidence. An item of evidence 
could be proof of more than one proposi
tion, for example, the receipt would also 
be proof as proof for proposition 1.3 (that 
the purchase price was paid). The same 
applies to propositions; in some instances 
a proposition can support more than one 
material fact. This could be set out in a 
table - see Table 2. 

And so the process would continue for 
each material fact in issue. Evidential 
facts are often listed together in clusters. 
Note how the propositions of fact in sup
port of the allegations of negligence are 
clustered together. 

It is important that there has to be 
some proof for each proposition of fact. 
In the absence of an admission, some evi
dence is needed to prove the facts. 
Special care needs to be taken with 
exhibits as each exhibit which is not 
introduced by consent must be 'proved' 
by an appropriate witness. In some cases 
the 'chain of custody' also has to be 
proved. Further, all the evidence for each 
proposition has to be included. If a wit
ness becomes unavailable or doubt is cast 
on his or her evidence, counsel would 
need to rely on the other evidence. 
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contents. The common law and statute 
law combine to regulate the admissibility 
of various types of evidence, for exam
ple, hearsay and character evidence. 

Step 3: Evidential facts pro
posed to prove each 
material fact in 
issue. 

Proof of each material fact is necessary. 
That proof could be supplied by admis
sions or by evidence. No further proof is 
necessary when a material fact has been 
admitted. The evidential facts are 
obtained from the statements, exhibits 
and other documents. This part of the 
process is essential for success. How can 
an advocate present a case without hav
ing the facts firmly under control? So the 
papers have to be read and re-read, 
analysed and scrutinised until counsel 
has the facts at his or her fingertips. 

The evidential facts are called propo
sitions offact because they have not yet 
been proved; they are what we propose to 
prove. These propositions of fact become 
factual issues if they are disputed. 

Reverting to our hypothetical case, the 
defendant has denied that the plaintiff 
was at all material times the owner of the 
car, NPN 2001. The evidential facts we 
propose to prove in order to establish that 
the plaintiff was the owner of the car at 
the time of the collision should be listed 
one by one. We deduce these proposi
tions from the evidence apparent from 
our client's statement and from the docu
ments in the brief. The statement reads as 
follows: 

I went to the BMW dealership in 
Pinetown. I wanted a car for myself. I 
bought a 1999 BMW 740ifrom them for 
cash. We had a short, written contract 
setting out the terms. I paid by cheque 

Table 1 

and was given a receipt. The dealer then 
handed me the keys and the car s regis
tration documents and congratulated me 
on my purchase. 

The supporting documents have 
been discovered and there are copies in 
the brief. See Table 1: 

On the face of it, if we can prove these 
propositions, the court ought to find that 
we have proved that the plaintiff was at 
all material times the owner of the car. 
Similarly, on the issue of negligence, we 
may propose to prove that the defendant 
travelled at high speed, failed to keep a 
proper lookout, entered the intersection 
against the red light and so on. For every 
other material fact we would similarly 
muster the propositions of fact we are 
setting out to prove. This ensures that we 
get a clear view of the available evidence 
and exactly what it can prove. 

The propositions of fact for any given 
material fact are determined by logical 
deduction and common sense from the 
available evidence. Common sense is a 
blend of logic and experience. We can 
work out for ourselves in a negligence 
case that, if the light for the traffic in 
Crompton Street was green it was proba
bly red for traffic in Hills Street or, in a 
murder case, that if the accused's finger
prints were on the murder weapon he 
must have handled it. We would therefore 
set out to try and prove those (and simi
lar) facts in the quest to prove the materi
al fact in issue. 

Step 4: The proof for each 
proposition of fact. 

Each proposition of fact has to be proved 
by admissible evidence. This proof gen
erally consists of admissions, oral evi
dence and exhibits. In civil cases the 
defendant usually admits a number of the 

Material fact to be proved: Propositions of fact to prove the material 
fact in issue: 

1 The Plaintiff was at all 1.1 The plaintiff bought the car, a 1999 BMW 
material times the owner 740i, from a dealer in motor cars; 
of motor car NPN 2001, 1.2 The sale was for cash; 
a 1999 BMW 740i. 1.3 The purchase price was paid; 

1.4 The car was delivered to her by the dealer 
with the intention of transferring owner 
ship; 

1.5 The car was received by her with the 
intention of acquiring ownership; 

1.6 The plaintiff has been in undisturbed 
possession of the car ever since. 
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Table 2 

Material fact Propositions of fact 	 Proof for each proposition of fact 

1 	 The Plaintiff was at 1.1 The plaintiff bought the car, a 1999 BMW Plaintiff: I went to the BMW dealership. 
all material times the 740i, from a dealer in motor cars. I bought the car, a 1999 BMW 740i, from 
owner of motor car - them ... 
NPN 2001, a 1999 Exhibits: Contract, receipt 
BMW740i. 

1.2 	 The sale was for cash. Plaintiff: I bought the car for cash. 
Exhibits: Contract, receipt 

1.3 	 The purchase price was paid. Plaintiff: I paid by cheque ... 
Exhibits: Receipt, cheque 

1.4 The car was delivered to her by the dealer 	 Plaintiff: The dealer then handed me the keys and 
with the intention of transferring ownership. the cars registration documents ... 

Exhibits: Registration documents 

1.5 	 The car was received by her with the in ten- Plaintiff: I wanted a car for myself. 
tion of acquiring ownership. 

2. 	 The defendant drove 2.1 The defendant approached the intersection Plaintiff: ... 

negligently. along Crompton Street. 


2.2 	 The traffic light was red for traffic in Eye-witness 1: ... 
Crompton Street when the defendant 
appr?ached. 

2.3 	 The defendant entered the intersection when Eye-witness 2: ... 
the light was still red against him. 

2.4 	 The plaintiff entered the intersection from 
Hill Street with the green light. 

2.5 	 Then the collision occurred. 

2.6 The speed limit is 60kph. 	 Plaintiff: ... 
2.7 The defendant travelled at about 80 kph .. . 	 Constable Smith: ... 

2.8 	 Other cars entered the intersection from Hill Plaintiff: ... 
Street ahead of the plaintiff. 

2.9 	 The defendant did not react to their pres- etc. 
ence, nor to the red light. 

2.10 The defendant therefore could not have kept 
a proper lookout. 

Step 5: Admissibility, character. If the prosecution has character sistent, internally and externally. An 

consistency and evidence available, it would have to internal inconsistency arises when there 
withhold it until it becomes admissible. is a contradiction between what the witsufficiency of the 
In some cases special steps are needed to ness proposes to say in court and has said evidence. 
persuade the court to allow the evidence, in a prior statement or correspondence. 

The strengths and weaknesses of the case e.g. hearsay evidence which can be made An external inconsistency arises when 
start emerging as counsel considers the to fit into one of the categories set out in one witness contradicts what another wit
admissibility, consistency and sufficien section 3 of the Law of Evidence ness on the same side says. A more sub
cy of the evidence. Amendment Act 45 of 1988. Even more tle inconsistency arises when the evi

The court will only receive admissible elaborate steps may need to be taken is dence of a witness conflicts with the 
evidence. However, some evidence where counsel wishes to rely on comput inherent probabilities. The purposes of 
which is initially inadmissible may later er printouts; in such a case an affidavit in noting inconsistencies in the evidence are 
become admissible while in other cases terms of the Computer Evidence Act 57 to find explanations which would elimi
special steps may need to be taken to of 1983 has to be produced. So, in respect ~ nate unnecessary inconsistencies and to 
make the evidence admissible. Character of each item of evidence to be led coun make an informed decision about which 
evidence may become admissible in a sel would consider specifically whether witnesses to call. In this way weaknesses 
criminal trial. Generally the prosecution that evidence is admissible, and if not, in the case or evidence may come to 
may not lead evidence of the accused's what can be done about it. 	 light. 
bad character unless the accused attacks Secondly, counsel would naturally A further value judgment is necessary 
the character of prosecution witnesses or want to lead evidence which is reliable. at this stage of the preparation. It is 
leads evidence of his or her own good To be reliable the evidence has to be con- whether the evidence available to counsel 
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anything which is inconsistent with that 
theory. For example, if the defence is an 
alibi you would hardly put it to the wit
ness that your client had acted in self
defence! It is also no use having a theory 
which is incomplete, for example, one 
which does not explain why the 
accused's fingerprints are on the murder 
weapon. The unfavourable evidence or 
facts need to be taken care of by your the
ory of the case; otherwise your theory is 
simply not comprehensive and for that 
reason unlikely to be accepted. 

It is always a good idea to test your 
theory against a set of guidelines:- (i) Is 
your theory consistent with all the known 
facts? If not, can it be adapted to accom
modate all the known facts? (ii) Is it cred
ible. Will a judge find it acceptable? (iii) 
Can evidence contrary to it be accommo
dated or discredited? (iv) Does the theo
ry depend on any additional facts or evi
dence which you do not yet have? (v) 
Lastly, does your theory lead you to the 
desired conclusion? 

Step 7: 	Developing trial 

tactics. 


Trial tactics develop logically out of the 
analysis of the facts and the development 
of a theory of the case. These prior steps 
are not taken as an academic exercise in 
logic but as essential and practical steps 
in preparing for trial. They ensure that 
counsel is ready for anything that might 
happen at the trial. 

Defence or Defendant's theory 

The accused was entitled to defend 
himself when the complainant 
attacked him. The wound in the com
plainant's back was inflicted acciden
tally when the two of them fell down 
while struggling with each other. 

The light was green for the defendant 
so the plaintiff must have entered the 
intersection against the red light. 

There are inherent risks in all surgical 
procedures. These risks were fully 
explained to the plaintiff. The conse
quences the plaintiff has suffered fall 
within the recognized parameters for 
the type of surgery involved. 

Continued on page 41 
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is enough, or sufficient, to prove or dis
prove the relevant matter. The evidence 
of an eye-witness may be disputed by 
another eye-witness, for example. 
Counsel then has to consider what other 
evidence may be available. Whether the 
available evidence will be sufficient is a 
question which can only be answered 
having regard to the facts of a given case, 
the standard of proof required and the 
incidence of the onus. Experience will 
eventually be a useful guide, but in the 
early years of practice it would perhaps 
be a good idea to consider, in respect of 
each fact counsel sets out to prove, what 
contrary evidence is available and then to 
make an assessment. If any additional 
evidence is necessary, further enquiries 
will have to be made to obtain it and the 
instructing attorney informed. 

Step 6: Developing a theory 
of the case. 

The theory of the case could be defined 
as a coherent, comprehensive and credi
ble theory which, taking account of all 
the evidence, provides a persuasive and 
suitable answer to the question or issue 
before the court. It is a theory, a plan for
mulated in the mind, until it is accepted 
by the court. Only upon acceptance by 
the court can it really be said to be true. 
This theory has to be: A. coherent, in the 
sense that it provides a consistent and 
orderly story which is held together by 
logic and evidence; B. comprehensive, in 

Table 3 

the sense that it accommodates all known 
facts; C. credible, in the sense of being 
persuasive and capable of belief; and D. 
legally sufficient to obtain judgment for 
the client. 

The theory of the case ought to be 
capable of being stated in a brief para
graph, in a simple case, but it could 
require an essay in a complicated one. A 
simple, convincing explanation is all that 
is required. Each case will produce its 
own opposing theories.(See Table 3) 

The theory developed by counsel pro
vides the framework or strategy for the 
whole trial. All the crucial decisions and 
actions taken during the trial (and during 
some of the pre-trial procedures) will be 
based on counsel's theory of the case, for 
example, which witnesses to call, what 
evidence to lead, what exhibits to produce, 
what evidence to attack by cross-examina
tion and what points to raise in argument. 
In practical terms this theory is an expla
nation which musters all the available evi
dence to support the desired conclusion 
while, at the same time, accommodating or 
diminishing any unfavourable evidence or 
facts. The complete theory of the case has 
to have both rational and psychological 
appeal, meaning it must appeal to reason 
and also to the emotions. Above all, it has 
to be convincing. 

Your theory of the case determines 
your tactics for the trial. You would lead 
only that evidence which supports your 
theory and attack only the evidence 
which harms it. You would avoid doing 

Type of case Prosecution or Plaintiff's theory 

Criminal charge of assault The accused was the aggressor. He did 
GBH. not act in self-defence. If he did, he 

exceeded the bounds of self-defence 
by stabbing the complainant in the 
back when he was fleeing. The 
accused intended to inflict grievous 
bodily harm. 

Civil claim for delictual The defendant caused the collision. 
damages (car accident). He was negligent in that he did not 

stop at the red light. 

CiviI claim for contractual or The defendant was negligent. The case 
delictual damages against a speaks for itself; if he hasn't been 
surgeon arising from a negligent, why are the plaintiff's facial 
surgical procedure. muscles paralysed? A skilled surgeon 

could have done the operation without 
those consequences. 
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unlawful and that the time has come 
for all who are occupying farm lands 
to leave those farms so that the ques
tion of land reform can now proceed 
under the law. 

(2) 	The government of Zimbabwe 
should zealously protect judges 
against threats of physical violence. 
All reasonable measures to protect 
the judges should be made by the 
government. The Minster of Justice, 
the Attorney General, as well as the 
police, should investigate acts that 
threaten the judges. Given the impor
tance of the judiciary, none of these 
officials should wait for a formal 
complaint to be lodged before com
mencing an investigation into pub
licly reported and threatening state
ments against judges or investigating 
publicly reported acts that are an 

Preparation for trial 
continued from page 24 

You could proceed as follows: A. 
Complete a full analysis of the facts 
according to Steps 1 to 5. B. Define the 
theory of the case by careful analysis. C. 
Identify the strengths and weaknesses of 
the evidence on the material facts in 
issue. D. List the main facts which tend 
to help prove (or disprove) the disputed 
facts at the heart of the case. Call them 
your good facts. Then list the facts which 
would tend to assist the other side. Call 
them the bad facts. Note that the good 
facts for the one side are almost invari
ably bad facts for the other. E. Consider: 
(i) who to call; (ii) the sequence of your 
witnesses; (iii) the evidence to elicit 
from each witness; (iv) who the other 
side's witnesses may be; (v) their likely 
evidence; (vi) your cross-examination 
for each of them, including whether you 
need to cross-examine at all, and if so, 
the topics to be covered in ,cross-exami
nation and the version to be put to them. 

The good facts and bad facts are then 
manipulated throughout the trial accord
ing to a simple formula as follows: 
Emphasise the good facts in the opening 
address. Prove the good facts by leading 
the evidence of your own witnesses. 
Support the good facts, if possible, by 
eliciting favourable evidence in the 
cross-examination of the other side's 
witnesses. Diminish, if you can, any 
harm done to any of the good facts dur
ing the cross-examination of your wit-
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affront to the court. The delegation 
received important assurances from 
the Acting Chief Justice that he will 
protect the judges from attacks. 

(3) Removal 	 of judges from office 
should only be brought about pur
suant to the procedures set out by the 
Constitution. Acting Chief Justice 
Chidyausiku told the delegation that 
he does not believe that there is any 
reason to initiate a constitutionally 
mandated tribunal inquiry to investi
gate any present judge of the high 
court or the supreme court. This is 
an important statement that should 
be publicized to the people of 
Zimbabwe. 

(4) 	There should be an independent 
investigation to examine the allega
tions of selective prosecution with 
the right to have access to all relevant 

nesses by re-examining them. Minimise 
the impact of the bad facts by having 
your own witnesses deal with them in 
their evidence-in-chief or in re-examina
tion, where possible, and by cross-exam
ining the opposing witnesses appropri
ately. Argue the case by explaining why 
the good facts should be accepted as hav
ing been proved, why the bad facts 
should be rejected or ignored and why 
the court's verdict should be in your 
client's favour. 

The same process is followed by the 
other side, except that the order in which 
the defence or defendant has the oppor
tunity to deal with the good facts and bad 
facts differs, with cross-examination pre
ceding their opening address. Of course, 
the defence or defendant will have their 
own theory of the case and their own 
view of what the good facts and bad 
facts respectively are for the defendant. 

Counsel's trial notebook. 

There are many good reasons for keep
ing detailed notes of your preparation. 
The trial may not proceed, in which 
event your notes will serve you well the 
second time around. You may not be 
available for the trial on the new dates, in 
which event your successor may have 
the benefit of your preparation. The 
client should not have to pay twice for 
the same work. Most of all, the case may 
be so complicated that you cannot store 
all the important things you need to 

police and prosecuting authority 
files. 

(5) There should be a clear and 	unam
biguous instruction to all senior 
police officers that it is their duty to 
investigate all allegations of crime 
regardless of the political persuasion 
of the alleged perpetrator of the 
crime. 

(6) Steps should be taken to strengthen 
the legal profession so as to increase 
access to justice in the country. This 
is an area in which the International 
Bar Association will offer its assis
tance. 

(7) 	The government should desist from 
threats or inducements to influence 
the views of the legal profession on 
matters regarding the independence 
of the judiciary and the rule of law. 

CD 

remember on scraps of paper or in the 
recesses of your (fallible) memory. 

A separate trial notebook should 
therefore be kept for each case. It is best 
managed as a folder with dividers for 
different topics. This notebook should 
also serve as your road map through the 
case, including the pleadings, notices, 
discovered documents and statements. 
The trial notebook should contain: (i) 
The results of each of the seven steps 
outlined earlier; (ii) An outline of your 
opening address; (iii) A separate section 
for each witness you intend to call, with 
a copy of the witness' statement, cross
referenced to relevant material such as 
statements of other witnesses and docu
ments; (iv) A separate section for each 
opposing witness you anticipate, with 
notes on the topics for cross-examina
tion, and cross-referenced to the state
ments of your own witnesses and to the 
discovered documents, and with a note 
of the facts to put to the witness; (v) A 
draft closing argument. 

In time every advocate develops his 
or her own methods and style in prepar
ing for trial, exactly as they do in the 
other skills and techniques of the litiga
tion process. No two advocates use 
exactly the same model, but every suc
cessful advocate has a system that 
works. And every system that works 
includes the steps explained in this arti
cle. Competent and confident advocacy 
depends on it. 
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