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At least 21 reasons to celebrate the 

LRC's 21st birthday 


Bongani Majola * 

National director of the Legal Resources Centre 


For more than 21 years, the Legal Re
sources Centre (LRC) has provided 

legal assistance to poor and vulnerable 
people in South Africa. But since the 
adoption of an entrenched Bill of Rights 
in our Constitution only a few years ago, 
the LRC has made significant contribu
tions to the development of a human 
rights jurisprudence and the strengthen
ing of constitutional democracy in our 
country. 

Standing at the brink of the 21 st centu
ry, as we celebrate more than 21 years as 
a leading public interest law centre in this 
country, we consider 21 cases in which 
the LRC helped define and give meaning 
to some of our new constitutional rights. 
The cases range from the right to access 
to adequate housing to the right to life, 
and from the right to gender equality to 
the right to a fair trial. 

These are the cases: 

1 The right to vote: August v 
Independent Electoral Commis
sion 1999 (3) SA 1 (CC). 

When the Independent Electoral Com
mission (IEC) indicated that it would not 
permit prisoners to vote in the second 
national elections scheduled for 2 June, 
1999, the LRC launched a series of court 
challenges attempting to protect the hard
won right to universal adult franchise. 

Just two months prior to the elections, 
the Constitutional Court ordered the 
respective government agencies to regis
ter all prisoners on a common voters roll, 
and to make the necessary arrangements 
for registered voters in prison to cast their 
ballots in the national elections. The 
court also decided that only parliament 
could pass a law removing citizens from 
the common voters roll; neither the IEC 
nor the courts had the power to disen
franchise citizens. 

2 The right to legal 
representation: Mgcina v 
Regional Magistrate, Lenasia 
1997 (2) SACR 711 (W). 

The LRC brought one of the first test 
cases to the courts exploring the constitu
tional right to legal representation. The 
LRC acted on behalf of a man sentenced 
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to ten years imprisonment for armed 
robbery. He had appeared unrepresented 
in the regional court in spite of the fact 
that he had applied for legal aid on three 
occasions. At no stage did the magistrate 
advise the defendant of his constitutional 
right to legal representation. 

The LRC succeeded on appeal in hav
ing the conviction and sentence over
turned on the grounds that the defen
dant's right to legal representation had 
been violated. 

3 The right to legal rep
resentation at state expense: 
Hlantlalala # 2 v Oyantyi NO 
[1999] 4 All SA 472 (SCA) 

The state is under a constitutional obliga
tion to provide legal representation to 
indigent accused at state expense in crim
inal matters, in terms of section 35 (3) (g) 
of the Constitution. The LRC tested this 
right in a case involving three brothers 
from rural Transkei who were convicted 
of stealing green mealies on land which 
they believed belonged to them. 

At the outset of legal proceedings, the 
three accused had been asked whether 
they had access to legal representation. 
They replied that they could not afford 
the cost of a lawyer. The magistrate hear
ing the case did not inform the accused 
that they had the right to a legal repre
sentative provided or paid for by the 
state. Without securing the rights of the 
accused to legal representation at state 
expense, the magistrate tried and convict
ed the three men of theft. 

The LRC took the case on review. The 
court held that the magistrate hearing the 
case had indeed failed in her duty to 
inform the accused of their right to legal 
representation at state expense. It ruled 
however that the accused did not suffer 
any prejudice as a result of the magis
trate's failure. The court reasoned that 
there was no administrative infrastruc
ture operative in the former Transkei to 
secure the right to legal representation at 
state expense. 

The LRC appealed the case to the 
Supreme Court of Appeal on 26 August 
1999. Although the appeal was success
ful and the convictions overturned, the 
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basis on which that court upheld the 
clients' rights to legal representation 
involved the common law only and not 
in terms of section 35 (g) of the 
Constitution. 

4 The rights to life and dignity: 
S v Makwanyane 1995 (3) SA 
391 (CC). 

The LRC argued in favour of the uncon
stitutionality of section 277 (1) (a) of the 
Criminal Procedure Act, which pre
scribes the death penalty as a competent 
sentence for murder. The case reached 
the Constitutional Court in 1994. The 
court ruled that capital punishment was 
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inconsistent with the Constitution, and 
ordered that all death sentences be substi
tuted by lawful punishments. 

At the time of the decision in 1995, 
between 300 and 400 inmates were 
awaiting capital punishment in South 
Africa. 

5 The right to have access to 
adequate housing: 
Government of the Republic of 
South Africa v Grootboom 
2000 (11) BCLR 1169 (CC). 

The first major test case concerning the 
'progressive realisation' of social and 
economic rights came to the Consti
tutional Court in the landmark 
Grootboom case. In brief, a group of 390 
adults and 519 children were rendered 
homeless when the Oostenberg munici
pality bulldozed and burnt their homes to 
force them off a piece of land. The 
municipality had acted upon an eviction 
order made by a local magistrate. The 
magistrate's decision was taken on 
appeal to the Cape high court, which 
granted relief to the homeless people of 
Wallacedene by ordering the municipali
ty to provide temporary accommodation. 
The government appealed the decision to 
the Constitutional Court. 

Acting on behalf of the Human Rights 
Commission and the Community Law 
Centre as amici curiae, the LRC argued 
before the Constitutional Court that the 
state has an obligation to provide access 
to housing to very poor and vulnerable 
people in terms of section 26 of the 
Constitution. 

In its ruling the Constitutional Court 
declared that the state has a duty to devise 
and implement within its available 
resources 'a comprehensive and coordi
nated programme progressively to realise 
the right to access to adequate housing.' 
The court also ordered that the pro
gramme 'must include reasonable meas
ures such as ... to provide relief for people 
who have no access to land, no roof over 
their heads, and who are living in intoler
able conditions or crisis conditions.' 

The Grootboom decision is consid
ered a watershed in terms of giving 
meaning to the 'progressive realisation' 
of social and economic rights in South 
Africa. 

6 The right not to be subjected 
to cruel, inhuman or degrad
ing punishment: S v Williams 
1995 (3) SA 632 (CC) 

The LRC represented six juveniles who 
had been convicted by five different 

magistrates and sentenced to receive a 
'moderate correction' of a number of 
strokes with a light cane. The LRC 
argued that whipping juveniles was 
inconsistent with the provisions of the 
Interim Constitution prohibiting cruel, 
inhuman or degrading treatment or pun
ishment. The Constitutional Court 
agreed, and declared that section 294 of 
the Criminal Procedure Act was uncon
stitutional. 

As a result of the court's decision, cor
poral punishment as a criminal sentence 
was outlawed in South Africa. Legisla
tion was subsequently adopted prohibit
ing corporal punishment in South African 
public schools. 

7 The right to a fair trial: 
Coetzee v Government; Matiso v 
Commanding Officer, Port 
Elizabeth Prison 1995 (10) BCLR 
1382 (CC) 

~he LRC represented a group of prison
ers in the Port Elizabeth prison who had 
been incarcerated as judgment debtors. 
For years the law permitted thousands of 
poor people to be sent to prison on mag
istrates' orders simply because they could 
not afford to pay their debts. 

The LRC challenged the constitution
ality of certain provisions of the 
Magistrates' Courts Act, which empow
ered magistrates to issue orders commit
ting judgement debtors to prison for fail
ure to pay their debts. At the time, the law 
severely affected those small debtors in 
particular who were poor, illiterate, or 
ignorant of the law. In effect, magistrates 
could imprison a debtor without the 
debtor ever receiving the original judge
ment in a case, a notice to appear at a 
hearing, or adequate legal representation 
- thus depriving debtors of the right to a 
fair trial before incarceration. 

In a judgment handed down in 
September 1995 the Constitutional Court 
declared certain sections of the 
Magistrates' Courts Act invalid in terms 
of the Constitution, thus ending an 
ignominous history of imprisoning peo
ple not for their unwillingness to payoff 
their debts, but because of their poverty. 

8 The right to equality: unfair 
discrimination on the basis of 
sexual orientation: National 
Coalition for Gay and Lesbian 
Equality v Minister of Home 
Affairs 2000 (2) SA 1 (CC) 

The LRC acted on behalf of the National 
Coalition for Gay and Lesbian Equality 

to challenge the Aliens Control Act 
because the law discriminated against 
partners in permanent same-sex life part
nerships. The LRC argued that certain 
provisions of the Act discriminated 
against same-sex partners on the basis of 
sexual orientation and marital status. 

In its decision handed down in 
December 1999 the Constitutional Court 
ruled that section 25 (5) of the Aliens 
Control Act failed to confer the same 
benefits upon same-sex couples who are 
lawfully and permanently resident in 
South Africa that it did upon married 
couples. The benefit a foreign spouse 
enjoyed was the ability to apply for per
manent residence if married to a South 
African citizen. The court stated that the 
omission of same-sex couples from the 
law was therefore discriminatory and 
inconsistent with the equality provisions 
of the Constitution. In an unusual move, 
the court ordered that section 25 (5) of 
the Act should be read as if the words 'or 
partner, in a permanent same-sex life 
partnership' were inserted after the word 
'spouse' . 

9 The right to equality: unfair 
discrimination on the basis of 
HIV-status: Hoffman v South 
African Airways 2000 (11) BCLR 
1211 (CC) 

The LRC represented a man who was 
refused employment by South African 
Airways because of his HIV-positive sta
tus. The LRC asked the Constitutional 
Court to declare the practice inconsistent 
with the equality provisions of the 
Constitution and to order SAA to hire the 
man as a cabin attendant. (The case was 
brought before the court prior to the 
enactment of the Employment Equity Act 
and the Promotion of Equality and 
Prevention of Unfair Discrimination Act.) 

In a decision handed down in 
September 2000 the Constitutional Court 
ruled that discrimination on the basis of 
HIV-status was neither justifiable nor fair 
in terms of the Constitution or according 
to the available medical evidence. The 
court also said that people living with 
HIV 'enjoy special protection in our 
law'. The court ordered that SAA employ 
the appellant as a cabin attendant on the 
airline. 

The case - which effectively outlaws 
discrimination on the basis of HIV-status 
- has enormous social and legal implica
tions for a country like South Africa 
where at least 4 million people or 10% of 
the total population are estimated to be 
infected by HIY. 
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10 The rights to dignity and 
family life: Dawood; Shalabi; 
Thomas v Minister of Home 
Affairs 2000 (8) BCLR 837 (CC) 

The LRC and the University of Cape Town 
Legal Aid Clinic represented a group of 
South African citizens and their foreign
born spouses who sought permission to 
reside temporarily in the country pending 
the outcome of their applications for 
immigration permits. The group had taken 
a case to the Cape high court challenging 
certain provisions of the Aliens Control 
Act which require the payment of a non
refundable fee, and which stipulate that 
immigration permits can only be issued to 
those non-citizens holding temporary resi
dence permits. The Cape high court 
declared that the relevant sections of the 
Aliens Control Act were inconsistent with 
the Constitution and therefore invalid. 

On appeal, the Constitutional Court 
confirmed that the existing regulations 
infringed citizens' rights to dignity, 
which implied rights to marry and raise a 
family. According to the court's interpre
tation of statutory provisions, the Aliens 
Control Act empowered immigration 
officials to refuse to grant or extend tem
porary residence permits, thus limiting 
the right to dignity of spouses. The court 
declared that this was an unjustifiable 
infringement of the constitutional right to 
dignity of applicant spouses who are 
married to people lawfully and perma
nently resident in South Africa. 

In judgment, the Constitutional Court 
declared the relevant sections of the 
Aliens Control Act inconsistent with the 
Constitution and therefore invalid; it sus
pended the declaration for two years in 
order to allow parliament to remedy the 
statutory inconsistencies; and it ordered 
the Department of Home Affairs not to 
refuse to issue temporary residence per
mits to foreign-born spouses of citizens 
unless good reason for such refusal is 
established. 

11 	The right not to be evicted 
without a court order: Two of 
the cases are reported as Ross 
v South Peninsula Municipality 
2000 (1) SA 589 (C) and Cape 
Killarney Property Investments 
(Pty) Ltd v Mahamba 2000 (2) 
SA 67 (C) 

Thousands of South Africans have been 
made homeless despite section 26 of the 
Constitution which states that 'no one 
may be evicted from their home or have 
their home demolished, without an order 
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of court made after considering all rele
vant circumstances.' 

The LRC has intervened in the past 
few years in several matters which seek 
to expand upon the rights of land occu
piers and tenants not to be evicted unless 
by a court which has considered all of the 
relevant circumstances. In its attempts to 
contribute to the creation of a jurispru
dence of landlord-tenant relationships, 
the LRC's interventions are recorded in 
the Ross decision, which has been subse
quently overruled, the Ndlovu decision 
(NPD), and the Cape Killarney Proper
ties decision. The latter case will be 
argued in the Supreme Court of Appeal in 
August this year. 

12 The right to water 
The LRC has sought opportunities to give 
content and meaning to section 27 (l )(b) 
of the Constitution which states that 
'everyone has the right to have access to 
sufficient. .. water' - particularly in the 
face of attempts by local municipalities to 
cut off water to poor communities who 
cannot afford to pay for these services. 

Although the cases are not reported, 
the LRC has intervened on several occa
sions to help restore water supplies to 
poor communities. 

In 1997, for instance, the LRC in Cape 
Town represented a number of residents 
in Hermanus whose water services were 
terminated summarily by the municipali
ty (Josephs v The Greater Hermanus 
Municipality). The residents claimed that 
they were unable to pay for their water 
services at the economic tariff due to 
poverty. The LRC launched an urgent 
application in the high court seeking an 
order compelling the municipality to 
restore the residents' water services or 
alternatively, to reconnect water services 
to a trickle pending the resolution of the 
dispute. The high court granted an inter
im order by consent by which a trickle of 
water was restored to residents of 
Hawston and Zwelihle pending the out
come of further negotiations over muni
cipal services. 

13 Enforcement of rights in the 
interest of a group or class of 
persons: Ngxuza v the 
Permanent Secretary, 
Department of Welfare, Eastern 
Cape 2001 (2) SA 609 (E). 

The Constitution makes provision for 
anyone - either acting on their own inter
est, acting on behalf of another person, or 
acting as a member of or in the interest of 
a group or class of persons - to approach 
a competent court alleging that a right 

has been infringed or threatened. Section 
38 of the Constitution permits actions on 
behalf of a class or in the public interest. 

The LRC brought a case before the 
high court on behalf of four social welfare 
recipients whose grants had been termi
nated unfairly by the Eastern Cape 
provincial welfare department. The LRC 
asked the court for permission to act not 
only on behalf of these four, but on behalf 
of all social welfare recipients in the 
province whose grants had been terminat
ed between 1996 and 1999. There are an 
estimated 100 000 people with grants 
worth approximately RI billion per year 
seeking the reinstatement of their grants. 
The LRC sought specific relief for a spe- . 
cific class of people unfairly affected by 
the termination of these grants. 

Granting the LRC permission to pur
sue the class action, Judge Johan 
Froneman wrote: 'Making it easier for 
disadvantaged and poor people to 
approach the courts on public issues to 
ensure that public administration adheres 
to the fundamental constitutional princi
ple of legality in the exercise of public 
power serves our new democracy well.' 
The court granted the LRC permission to 
advertise widely throughout the province 
in an attempt to uncover the full extent of 
the welfare problem in the Eastern Cape. 

This is one of the first judgments in 
which the courts have given definition to 
the meaning of 'class action' in terms of 
section 38 of the Constitution. The gov
ernment is appealing the decision to the 
Supreme Court of Appeal in August. 

14 The rights to a fair trial and 
equality before the law: S v 
Ntuli 1997 (2) SACR 19 (CC) 

In 1995 the LRC represented a convicted 
criminal who was prevented from appeal
ing either his conviction or sentence 
directly to a higher court of law without a 
judge's certificate. According to the 
Criminal Procedure Act, a prisoner's 
right to appeal a conviction or sentence is 
qualified by the need to obtain a judge's 
certification that there are reasonable 
grounds for appeal. The LRC argued that 
the law placed obstacles in the way of 
prisoners' appeals, thus treating their 
appeals differently from those of other 
citizens. 

The Constitutional Court ruled that 
section 309 (4) (a) of the Criminal 
Procedure Act was invalid because of its 
inconsistency with the constitutional pro
visions that guarantee equality under the 
law and the right to a fair trial. The court 
ordered that Parliament remedy this 
defect in the law by 1997. 
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15 The right to be presumed 
innocent: S v Manamela 2000 
SA (3) 1 (CC) 

In another key contribution to criminal 
law jurisprudence, LRC lawyers argued 
successfully that the statutory reverse 
onus in dealing with stolen property in 
terms of section 37 of the General Laws 
Amendment Act 1955 was unconstitu
tional. The Constitutional Court deter
mined that this infringed upon the consti
tutional right to silence and the presump
tion of innocence 

16 The right to equality: 
challenge to African male 
primogeniture in intestate 
succession: Mthembu v Letsela 
2000 (3) SA867 (SCA) 

The LRC brought the first case to the 
Supreme Court of Appeal testing the 
compatibility of African customary law 
with the equality provisions of the new 
Constitution. 

The case involved a dispute between 
the relatives of Tebalo Letsela, who died 
intestate in 1993. Letsela had taken steps 
to marry Mildren Mthembu according to 
African custom by paying R900 cash 
towards lobola. Letsela and Mthembu 
had one child, a girl named Tembi, who 
was born in 1988. Following Letsela's 
death, however, his family disputed his 
estate, pitting his parents on the one 
hand, against his partner and their daugh
ter on the other. The LRC argued that the 
customary law of succession discriminat
ed against women and girls, and thus was 
inconsistent with the equality clause of 
the Constitution. 

The Supreme Court of Appeal dis
missed the appeal brought by the LRC. 
The court ruled that no illegitimate child 
- whether male or female - could inherit 
property in terms of African customary 
law. The court also confirmed that the 
deceased's parents had a vested right in 
the estate of their son, a right which was 
acquired in 1993 before the Interim 
Constitution came into force. 

17 Restitution of land rights 
The LRC acted on behalf of the Elands
kloof community in obtaining the first
ever order by the Land Claims Court for 
restitution of land rights for this Northern 
Cape community - the first of many such 
cases handled by the LRC in terms of the 
government's land reform programme. 

Subsequent to this case the LRC has 
achieved similar orders or obtained set
tlements in land restitution cases involv
ing the Makuleke community in the 

Kruger National Park in the Northern 
Province, the Mier community in the 
Kalahari-Gemsbok National Park in the 
Northern Cape, and people dispossessed 
from the Port Elizabeth area in the 
Eastern Cape. 

The LRC continues all across the 
country to represent the interests of peo
ple and communities who were dispos
sessed of land as a result of racially dis
criminatory laws or policies, in claims 
for the restoration of their land rights in 
matters all across the country. 

18 Restitution of land rights: In 
re: Kranspoort Community 2000 
(2) SA 124 (LCC) 

The LRC represented the Kranspoort 
community in seeking restitution of land 
rights to a farm owned by the Dutch 
Reformed Church in the Northern 
Province. The claim was filed in terms of 
the Restitution of Land Rights Act of 
1994 on behalf of 157 families who were 
dispossessed in 1955. The Dutch 
Reformed Church opposed the claim and 
had sold portions of the property to two 
new owners, who had not yet received 
transfer of the land. The case finally 
reached the Land Claims Court in 1999. 

In a precedent-setting decision, the 
Land Claims Court exercised its authority 
to upgrade the community's rights in land 
- from beneficial occupation to full own
ership. The court confirmed that although 
the occupants of the land were dispos
sessed of informal and unregistered land 
rights, they were entitled to full owner
ship as a result of beneficial occupation. 
The judgment is also unusual because it 
recognised the fluidity of community 
membership in Kranspoort - and thus, 
those who qualified for restitution of land 
rights - over a period of nearly 45 years. 

The court imposed certain conditions, 
however, before the restoration of land to 
the Kranspoort community. To ensure 
sustainable land use and management 
after restitution, the court ordered that the 
community form a communal property 
association to hold the property; that the 
court approve the draft constitution of the 
communal property association; and the 
formulation of plans for the development 
of the land post-restitution. The court 
also ordered the Department of Land 
Affairs to acquire or expropriate the 
farms within a reasonable period of time 
after compliance with the conditions of 
the court order had been confirmed. 

19 Aboriginal land rights: 
Richtersveld Community v Alexkor 
Ltd 2000 (1) SA 337 (LeG) 

The LRC is currently representing the 
Richtersveld community in a claim for 
restitution of land rights in the Northern 
Cape. This is the first case in a South 
African court of law that grapples with the 
legal doctrine of aboriginal title to land 

The LRC is attempting to demonstrate 
that the legitimacy of the Richtersveld 
community's claim to restitution of land 
is rooted in the common law concept of 
aboriginal title, or traditional connections 
to the land. The LRC has attempted to 
show that there are alternative bases for 
land reform in South Africa, using case 
law developed in Australia and to a lesser 
extent Canada. If the claim based on abo
riginal title is ultimately successful, the 
Richtersveld case could have far-reaching 
implications for many communities in 
South Africa seeking restitution of land 
from which they were dispossessed. 

The case was brought to the Land 
Claims Court in 1999 and judgment was 
handed down in February, 2000. The 
court ruled that it did not have the consti
tutional competency to develop the com
mon law to give better effect to the right 
to restitution, and thus recognize aborigi
nal land claims. The LRC is currently 
taking steps to appeal the case to either 
the Constitutional Court or the Supreme 
Court of Appeal. 

20 Rights to dignity and life: 
Mohamed v President RSA CCT 
case no 17/01, 28 May 2001, 
unreported. 

The LRC acted on behalf of two organi
zations, the Society for the Abolition of 
the Death Penalty and the Human Rights 
Committee Trust, in amici curiae (friends 
of the court) briefs filed in the 
Constitutional Court in the matter of 
Mohamed v the President of the Republic 
of South Africa. 

The case involved a Tanzanian nation
al, Khalfan Mohamed, who was an·ested 
in Cape Town on the basis of his alleged 
involvement in the bombing of the US 
embassies in Nairobi and Oar es Salaam 
in 1999. The South African government 
arrested Mohamed as an illegal immi
grant and handed him over to American 
law enforcement officials to stand trial 
for the bombings in New York where he 
could face the death penalty. 

The LRC argued that the South 
African government had deported 
Mohamed without obtaining a safeguard 
from the American government that the 
death penalty would not be imposed on 
him should he be found guilty. The LRC 
maintained that the death penalty had 
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been outlawed in South Africa and that 
the government had infringed upon 
Mohamed's constitutional rights by 
deporting him without such safeguards. 

In a decision handed down in May, 
2001, the Constitutional Court ruled that 
the South African government had 
infringed upon Mohamed's rights to dig
nity, to life, and the right not to be sub
jected to cruel, inhuman or degrading 
punishment. The court reaffirmed its 
decision in S v Makwanyane that capital 
punishment was inconsistent with the 
values and rights contained in the interim 
and final Constitutions. The court also 
noted that the government acted in viola
tion of the Aliens Control Act and had 
ignored Mohamed's right to legal repre
sentation before being deported to a 
country where he faced the death penalty. 

21 	The right to access housing 
in emergency situations: 
Minister of Public Works v 
Kyalami Ridge Environmental 
Association and Mphedziseni 
Mukhwevho GGT case no 55/00, 
unreported 

The LRC acted on behalf of a group of 
flood victims from Alexandra township 
in Johannesburg who were allocated 
emergency housing at a transit camp to 
be located on the grounds of Leeukop 
prison. The government's attempts to 
provide this group of 300 displaced per
sons with temporary shelter were thwart
ed by a group of property-owners in 
nearby Kyalami, who obtained a court 
order preventing the establishment of 
temporary dwellings for the flood vic
tims. The Kyalami residents argued that 
the decision to construct a transit camp 
near their community violated relevant 
town planning, land usage, and environ
mental legislation. 

The temporary court order preventing 
construction of the camp was appealed to 
the Constitutional Court. The LRC acted 
for one resident, Mphedziseni Mukhwevho, 
and sought permission from the court to 
act on behalf of all others in Alexandra 
who were displaced by the floods in 
March 2000. 

In a ruling delivered in May, 2001, the 
Constitutional Court upheld the govern
ment's rights to erect a temporary transit 

camp on state property in order to 
address the urgent housing needs of the 
flood victims. The court confirmed its 
ruling in Grootboom that the state has an 
obligation under the Constitution to 
address the needs of the poor and desti
tute living in emergency conditions. 

In conclusion, the above cases not 
only illustrate the extent and depth of 
the work that the LRC is doing, but it 
demonstrates the extent of the needs of 
the poor people of this country. There is 
an overwhelming need to reverse the 
effects ofthe apartheid era. The work of 
the LRC aims at making a contribution 
in that direction and in improving the 
quality of life for the poor, in its own 
unique way. We also try to contribute to 
efforts that tackle the huge amount of 
work that still needs to be done to 
strengthen our young democracy and 
the rule of law in this country. rn 
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