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The language question
Patric Mtshaulana
Johannesburg Bar

he language question is a very emotive
one in this country but also through
out the world. Democracy in some
countries remains fragile because of the
language question . In 1976 South Africa
went up in flames because of an attempt
by Vorster's government to enforce
Afrikaans as a language of instruction
in black schools. .
We who live to implement the com
promise on language rendered during
1993 would be short-sighted and dishon
est if we failed to recognise that it has its
own shortcomings.
Thus, in the legal profession, Afrikaans
ceased to be a compulsory subject for
lawyers some time ago. Many legal
practitioners join the profession without
knowing or even understanding it. When
they meet opponents who go to court
with papers in Afrikaans, they cannot do
justice to the matters before them.
Similarly, if a Sipedi speaking practi
tioner were to draw papers in that
language, she would be within her
constitutional right to do so but there
will not be many judges who would be
able to read the papers.
At a practical level, there are now many
judges whose knowledge of Afrikaans (if
any) is so scanty that they cannot
adequately contend with matters in that
language. They however have to handle
appeals from magistrates' courts where,
very often, the record is in Afrikaans. Very
soon this problem will manifest itselfin the
Supreme Court of Appeal.
Against this background many people
are beginning to question the wisdom of
the compromise to recognise all lan
guages. In particular, people are begin
ning to call for recognition of English as a
language of record.
At a colloquium held in October 2000
the Minister of Justice announced moves
to make English the language of record in
all court proceedings in the country.
Currently section 6 of the Constitution
provides that:
"6(3)(a) The national government and
provincial governments may use any
particular language for the purposes of
government, taking into account usage,
practicality, expense, regional circum
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stances and the balance of the needs and
preferences of the population as a whole or
in the province concerned; hut the national
government and each provincial gOJ'ernment
must use at least two ojjiciallanguages.
6(4) The national government and
provincial governments, by legislative
and other measures, must regulate their
use of official languages. Without de
tracting from the provisions of subsection
(2) [which deals with taking positive steps
to elevate the status and advance the use
of previously disadvantaged languages],
all official languages must enjoy parity of
esteem and must he treated equitahly."[my
emphasis]
A few conclusions are apparent from the
above provisions:
National government is constitution
ally entitled to choose to make use of any
particular language for purpose of gov
ernment.
However, national government is ob
liged to use at least two official languages,
if and when it does make such a choice.
The test whether or not a decision of
national government in making a choice
is constitutional will be determined by
examining whether it took into account
usage, practicality, expense, regional
circumstances and the balance and the
needs and preferences of the population
as a whole or of a particular region.
It thus goes without saying that if the
Minister of Justice, for purposes of
curtailing expense, chooses to use less
than eleven languages for the purpose of
recording in his department or recording
in the courts, he will be making a choice
he is entitled to make in terms of section
6(3)(a). He is however obliged in terms of
that section to choose at least two official
languages and to make them languages
of record. Furthermore, it would seem
that when such a decision is made
account would have to be taken of
differing circumstances in different re
gions. Failure to do so may be fatal to
the decision.
On these grounds it does not seem that
a decision to make use of English, as the
only language of record would stand firm
constitutional ground.

In fairness to the minister, it must be
said that he was at pains to explain that
he was not changing the Constitution and
making English the only official lan
guage. All that he said was being
contemplated was to make English the
only language of record.
What the differences are would only be
clear if draft legislation in those terms is
published. Would it mean that where the
accused, the prosecutor, Bench and the
witnesses all speak Afrikaans, there
would be no obligation on them to speak
or communicate in English, but that the
recorder of the proceedings would be
obliged to record the proceedings in
English?
In the absence of explicit draft legisla
tion it is very difficult to say what is
meant by the term "language of record"
and what it would mean in the proposed
legislation.
The other question is whether a choice
by a department is the choice of national
government. Can one department of
national government decide a language
policy affecting it alone and not other
departments? Does the Constitution not
envisage that a province may choose the
languages it would use and that once that
choice is made no other department
within the province would then have its
own further choice. It may well be that
the Department of Justice has no right at
all to make this type of choice on a proper
interpretation of the Constitution.
Also of importance is the role of the
Pan South African Language Board
(PANSALB). The Board is established
in terms of the Pan South African
Language Board Act 59 of 1995. Section
8 empowers the board to make recom
mendations with regard to any proposed
or existing legislation dealing directly or
indirectly with language matters at any
level of government and with regard to
any amendments to legislation or repeal
or replacement of legislation, practice
and policy. The board may also request
the Ministry of Justice - as an organ of
State - to supply it with any information
relating to policies, legislative measures
or practices adopted by it and relating to
language. The board is also entitled to
advise the department on the constitu
tionality of the proposed legislation.
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It is clear that if English is introduced as
a language of record, this would consti
tute a change of the existing practice. For
that reason alone the board has an
interest and ought to make recommenda
tions to parliament on this issue. The
recommendations would have to revolve
around the question whether the choice of
one language as a language of record does
not affect the parity of esteem of other
official languages. Would this measure
promote the creation of conditions for the
development and for the promotion of the
equal use and enjoyment of all official
South African languages? Would the
measure in any way serve to improve the
position and use of languages in South
Africa?

These matters are of great interest in
determining whether the Constitution is
worth the paper on which it is written and
whether the government takes the com
mitments of the nation contained in that
document as seriously as it ought to.
It is not to be denied that black
practitioners, especially black advocates
and attorneys, who qualified in recent
years, face difficulties in court when their
opponents use Afrikaans. It also cannot
be denied that using English and Afri
kaans is expensive. Nor can we close our
eyes to the problem created by records
in Afrikaans when appeal judges are
non-Afrikaans speakers, or the fact that
some Afrikaans practitioners sometimes
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humiliate recently appointed judicial offi
cers by insisting on speaking in Afrikaans
when they know these judicial officers
cannot speak the language.
All this cannot be an excuse for the
government to tamper with our Constitu
tion . The Constitution is a product of
struggle, a testimony to the sacrifices of
the heroes who laid down their lives for
the achievement of democracy in this
land .
The difficulties mentioned above are
challenges to those that govern but they
do not in themselves justify interfering
with the underlying values of our democ
racy. Vision and planning cannot be
DJ
substituted by impulsive reaction.
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Or JF (Tromp) EIs - (Former Chief District Surgeon of Kimberley) and Or Leon Wagner 
(Former Chief State pathologist for the Free State Province) - has decided to join forces and
establish the first Private Medico-Legal Practice in South Africa.
In the field of Forensic Medicine our combined experience comprises of more than:
• 15 000 Medico-legal and Anatomic Post Mortems.
• The examination of more than 17 000 victims of alleged rape, assault, child
abuse as well as the
• Examination of more than 2 000 persons driving allegedly under the influence of alcohol
and/or related intoxicated substances.
• We have wide experience of Supreme and Magisterial Court appearances as
both Factual- and Expert Witnesses.
We have now entered the field of Industrial Forensic Medicine as Independent Investigators into
Industrial Fatalities and have established a Medico-Legal Centre catering for Victims of Rape,
Child Abuse, Family Violence and Assault.
We are prepared 10 lravet/Ons is bereid om le reis.
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