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Activities of the General Council
of the Bar
More highlights from the reports considered at the
Annual General Meeting in July 2001
Continuedfrom page 13.

Advocacy training
Report by Sharise Weiner SC,
Johannesburg, convenor, Advocacy
Training Committee
- Reports on advocacy training are
regularly published in Advocate see "Gray's Inn new practitioners'
advocacy and ethics training weekend"
(April 2001 p 11 ); " Teacher training
workshop" (April p 11); " Lesotho
workshop" (August p 9).
- The Advocacy Training Committee
(ATC) has been in contact with the
convenor of the National Bar Examina
tion Board, Archie Findlay SC, in
regard to the increase in the period of
pupillage and the running of the
advocacy training programmes. It is
the view of the ATC tha t pupillage
should in fact be increased to a period of
ten months ( see also page 40 of this
issue).
- The ATC has also been in contact with
Tim Dutton QC in connection with the
advanced advocacy training course at
Oxford University over the period of
August to September. The ATC will
send four juniors as participants in the
course and two trainers from its advo
cacy training department. Schalk Bur
ger SC will attend as one of the trainers
and the four juniors who have been
selected are: Chris Whittcutt, Johannes
burg, Jannie Van der Merwe, Cape
Town, Carlos da Silva, Pretoria (see his
report on page 42 of this issue) and
Philip Zilwa, Transkei.
- In addition the A TC has been invited to
send two trainers to assist in the new
practitioners' workshop being run at
Highgate House by Gray's Inn. Izak
Smuts SC and another trainer will be
attending on behalf of the GCB.
- The following specific matters were
raised by the ATC for consideration by
the GCB:
- whether some form of assessment
mechanism should be introduced
which can be used by the NBEB;
- whether continued legal training in
the second half of the year should be
made compulsory for fast trackers in
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that year and in the first half of the
following year in the case of those
pupils who pass at the end of the year;
- the question of the appointment of an
administrator (to be shared between
the Johannesburg Bar and the GCB);
- the introduction of an English skills
course, specially for pupils who attended
disadvantaged universities.
The AGM resolved that :
1 the question of assessment be referred
to the N BEB for consideration at their
No vember meeting and at the January
2002 symposium;
2 in relation to continued legal education
each Bar consider its own position
whether it would be possible to intro
duce this on a voluntary basis with
immediate effect. Bars to monitor the
situation and report back to the GCB;
3 the principle of the appointment of a
joint administrator be addressed at the
next m eeting , and at that time, if
appropriate , an appointment be made;
4 the possible introduction of an English
skills course be referred back to Bars for
consideration and costing, and report
back at the next Exco meeting on the
f easibility of introducing such a pro
gramme.

National Bar
Examination Board
Report by A Find/ay SC, Durban,
convenor

June 2001 Examination

- A total of 115 candidates wrote the
Bar examination. 87 passed (of
whom 36 passed with sufficiently high
marks as to be exempted from oral
examination). Of those who passed the
oral examination, 13 had repeated their
pupillage. Of the remaining 28 who
failed, 8 failed outright without being
invited to an oral examination. 7 of
those who failed were candidates who
had repeated their pupillage. This
represents an overall pass of 75,6%
which is again one of the best pass rates
achieved in recent years.
- The moderators' reports express general
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satisfaction with the examina tion , save
for Ethics, where the moderator was of
the view that the paper was easy but that
the number of scripts proclaimed that
pupils had not studied their prescribed
material. The examiner in Motion
Court, however, expressed concern
that, despite questions being repeated ,
pupils continued to do badly in that
subject. The board resolved that a
circular be sent to Bars for the attention
of lecturers informing them that it
appears that pupils were not conversant
in the drafting of prayers and drawing
their attention to the syllabus which
requires pupils to be aware of the form of
a notice of motion.
- A total of 66 pupils attended the orals at
the four main centres and many of the
pupils were able to rehabilitate them
selves in the oral examinations, particu
larly in Criminal Procedure.
- One pupil applied for a special dispensa
tion to attend the oral examination,
despite not having written two papers
due to his having overslept. Without any
other evidence, medical or otherwise,
being furnished in support of the
request, this was declined.
- This examination reflected (as In the
past) a wide range of marks:
%

Legal

Motion

Writing

Court

Ethics

Criminal Civi
.
Procedure Trails

80-89

2

5

70-79

23

17

14

5

2

16
25

60-69

40

33

35

36

33

50-59

36

31

45

46

26

40-49

10

14

6

11

6

30-39

12

8

4

6

20-29

2

2

5

10-19

1

General
- The board was again requested by the
advocacy trainers to bring forward the
examination in the second half of the
year, and did so by one week.
- A matter of concern, however, arose in
that some of the Natal pupils had
approached the convenor about the
oral examinations and complained
about the limited time available to
them for studying. On investigation of
this complaint, it emerged that their
real concern was that they felt that they
were not ready to undergo the exam
ination, not having been in pupillage
for long enough.
- It also emerged in the course of that
discussions that the proposed changes to
the pupillage system were not circulated
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to members of the board who expressed
an interest therein. It will now be
circulated.
A written complaint was addressed to
the board from one of the Natal
pupils who claimed to speak on
behalf of those pupils. In substance
the complaint was that the Criminal
Procedure examination did not ad
dress matters of importance but dealt
rather with peripheral topics and was
felt therefore not to be and appro
priate test. After consideration, it was
clear to the board that the complaint
was without substance and the pupil
concerned was notified of the view of
the board.
By coincidence, the convenor was
approached on his return by three of
the Natal pupils, one of whom said that
the paper was not only fair but, if
anything, easy. The other two said they
participated in the complaint but con
firmed that the basis of their complaint
was that there was not enough "law" in
the questions. On pointing out to them
that the object of the examination was
not to examine academic legal knowl
edge, such as that in relation to an LLB,
but rather to test practical application,
they seemed satisfied.
A difficulty had arisen at the Johannes
burg Bar with regard to the running of
the examination. This was canvassed in
the board with the provincial convenor
and others from the Johannesburg Bar
and it transpired that the incident was an
isolated one and had not caused any
serious difficulty. The board came to the
conclusion that the responsibility for the
administration and running of the
written examination does not fall with
in its jurisdiction and is the province of
each Bar at which the examination is
held. In the circumstances the board was
of the view that it could not, and should
not, trespass into Bar territory but
rather place the matter before the GCB
for its consideration.
The board also discussed the proposed
symposium to be held and to be
attended by its permanent members,
the examiners (both in relation to
written papers and the conduct of the
oral examination), as well as certain
guests who would have an interest
therein.

To summarise:
I The board will ask the secretariat to
send a circular to all lecturers at the
relevant Bars in relation to the concern
relating to motion court practice as
discussed above.
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The AGM resolved to ask Preller se to
prepare a memorandum on the Motion
Court Manual for consideration by
Exco, constituent Bars and the N BEB.
2 Some of the members of the board
would like an opportunity to comment
upon the proposed changes to the
pupillage system and should be af
forded that opportunity.
3 With regard to the concern expressed
as to the control of examinations at
constituent Bars, the board leaves this
matter in the hands of the GCB for its
consideration.
The AGM resolved that Brassey se be
mandated to draft a uniform guideline
for the running ofthe Bar examinations.
4 The board requests that its proposed
symposium be approved so that the
secretariat can start making the neces
sary arrangements in good time.
The AGM approved the holding of the
symposium in January 2002.

Restructuring of pupillage
The NBEB had mooted for many years the
extension of the period of pupillage as it
was of the view that pupils needed more
time to gain the necessary skills before
going into practice. Following a proposal
put up by Findlay se for consideration, it
was resolved by the AGM that:
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4

5

with effect from I January 2002
pupillage shall be for a period of ten
months commencing 1 February until
30 N ovem ber;
the NBEB may permit pupils to write
some of the subjects forming part of
the Bar examinations during June/July
and others in October;
pupils who pass the Bar examinations
in October, complete the stipulated
advocacy training and comply with all
other requirements, shall be eligible to
practice thereafter;
provision be made by pupillage com
mittees at constituent Bars for suitable
pupils, who meet the approval of the
NBEB:
4.1 to elect to fast track their period of
pupillage;
4.2 to write the complete Bar exam
inations during June/July;
4.3 to obtain the results of the Bar
examinations as early as possible
thereafter, but in any event by no
later than 7 July.
Pupils who have passed the Bar
examinations, whether in June/July or
October, shall attend such advocacy
training as may be stipulated by the
Advocacy Training Committee at the
Bar concerned. This shall not affect
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any programme of advocacy training
which a Bar may provide for before the
examination, save that such training
shall be completed before a pupil
commences practice.
Pupils who elect to fast track and who,
have passed the Bar examinations in
June/July and completed the stipulated
advocacy training and comply with all
other requirements, shall be eligible to
commence practice thereafter.

The meeting noted the reservations raised
by Pammenter SC who was of the view that
the GCB might be restricting access to
pupillage, and that the GCB should be
looking at this closely in view of the new
Legal Practice Bill.
It was agreed that the problem was real
and that the GCB should address it by way
of financial assistance.

Road Accident Fund
Report by John Mullens and Dan
Neser se, Pretoria
- This report deals mainly with matters
pertaining to the Satchwell Commis
sion and is in fact a follow-up on the
previous report dated 8 June 2000.
- The Satchwell Commission was ap
pointed to investigate the present sys
tem and to make suggestions as to how
the system can be made more reason
able, equitable, affordable and sustain
able in the new South Africa. The
commissioners are: Judge Cathy Satch
well, Mrs R Phiyega and Mr Z Sithole
We would observe that there can be little
doubt that the three commissioners
would be carefully looking at the social
obligations that they believe had to be
investigated, namely:
(a) The uncapping of passengers'
claims; and
(b) a possible no-fault system.
- The Road Accident Fund, on the
instructions of the board of the RAF,
placed an advertisement in various
publications. The relevant portion relat
ing to advocates reads as follows:
"Advocates are requested to apply
through their legal professional body
or associations to be on the panel of
advocates. Successful advocates will
received instructions through the
RAF's attorneys ."
The events subsequent to that adver
tisement have resulted in an instruc
tion* being given by the board to the
RAF to favour previously disadvan
taged individuals (PDI's) in connec
tion with:
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(a)
(b)

Advocates' briefs;
medical and associated profes
sionals;
(c) other service providers.
- At a seminar in May 2001 on the
commission's data-base by the Human
Science Research Council and the Med
ical Research Council various statistics
were made available to us. Although
interesting, it did not really take the
matter forward one way or another. For
example, the Human Science Research
Council had found it impossible to make
an estimate as to what the cost would be in
the event of passengers' claims being
uncapped and in the event of a no-fault
system being introduced.
Possibly the most interesting development
at that seminar were remarks by M r
Sithole who, eloquently, expressed his
opinions on "equity." It was obvious to
us that he viewed the fuel levy as a
premium paid by everybody to cover
those who are disabled in an accident or
the dependants of a breadwinner deceased
in an accident. It was clear that he had no
understanding or feeling for the historical
evolution of the fund, ie that it was in fact
started as a compulsory short-term insur
ance by drivers against the possibility of
them being delictually liableto people
injured or killed as a result of the driver's
negligent driving.
If we understood his sentiments cor
rectly, the fund would only be liable to
look at the injury. The compensation in
respect of each injury would be the same,
irrespective of the status or actual loss of

GCB reports
Professional committee
JC Pammenter SC, Durban, Society of
Advocates KwaZulu-Natal
The KwaZulu-Natal Bar is the Profes
sional Committee of the GCB. It dealt
with the amendment to GCB Rule 4.29,
which was debated at the July 2000
AGM.
The only other matter which was
referred to the GCB related to a query
raised by the Investigating Directorate:
Serious Economic Offences regarding
possible conflict of interest situations
arising out of appearances at proceed
ings in terms of section 28 of the
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that individual. Similarly, the cover to
which the dependants would be entitled,
would not differ in accordance with their
actual loss of support. The compensation
would be on a fixed tariff basis.
- From the outset, Judge Satchwell made
it clear that she intended to assess the
competence of the fund to run its own
business.
- At the commencement of the commis
sion, there was a possibility that the
Heath Commission would be investigat
ing errant attorneys. Judge Satchwell,
because of that, decided not to elicit any
evidence relating to the incompetence or
dishonesty of the legal profession. After
the demise of the Heath Commission,
she made some mention to us of getting
some sort of information as to how
attorneys in general handled the so
called third party matters. In passing, we
pointed out to Judge Satchwell numer
ous ways in which the costs could be
dramatically reduced, for example, by
implementing a "fast-track" claims
system. We furthermore recorded that
we had reason to believe that the
arbitration experiment in the Western
Cape was working very successfully and
requested that we be informed by way of
a report as to how it was in fact
functioning.
- From the outset, and as far back as
our representations to the Melamed
Commission, we have advocated that
on some or other innovative basis,
there ought to be a return of the
system to the free-market where
competition is in fact rewarded .

- One is obliged to take out a crystal ball
and to make an educated guess as to
what the future holds. In a nutshell, we
believe that the Satchwell Commis
sion's recommendations will move the
fund more and more in the direction of
the manner in which the Compensation
Commissioner's claims are dealt with.

National Prosecuting Authority Act
1998.
The committ~e's view is that the
Uniform Rules of Professional Ethics
of the General Council of the Bar do not
prohibit members to represent both the
"suspect" and "potential State wit
nesses" in the circumstances referred to.
Rule 4.3 .2 of the rules prohibits legal
representatives of an "... accused
person ... at any time after the accused
person has been arrested or charged and
before he has been convicted or ac
quitted in respect of the charge against
him ... " from interviewing a "witness
for the prosecution" in relation to such
charge without permission of the prose
cutor, unless a court orders otherwise.
This rule does not apply where a
"suspect" has not been arrested or
charged.

Notably, section 28(6) of the Act
makes no reference to "suspects" or
"potential State witnesses" but instead,
refers to "any person who is believed to
be able to furnish any information on
the subject of the investigation ... " Any
such person is, in terms of section 28(9)
of the Act entitled to assistance by an
advocate or an attorney at the examina
tion. Counsel instructed on behalf of
more than one such a person will be
entitled (and obliged) to represent all of
them unless it appears from his instruc
tions that he will be embarrassed, for
instance, on account of having been
given conflicting instructions. Such
cases of potential embarrassment can
only be assessed as and if they arise, and
on their peculiar facts.
The AGM adopted the Professional
Committee's report.

*Editorial note:
The RAF's directive of 26 April 2001
raised serious difficulties which the GCB
chairman addressed in a letter to the
chairman of the Empowerment and
Transfonnation Committee of the RAF.
In his letter the GCB chairman stressed the
fact that " ... The GCB itselfhas supported
initiatives for a wider briefing of young
advocates, precisely with a view to achiev
ing greater representativity as regards race
and gender in the membership of the Bar.
That the RAF should seek to do so, is
accordingly not only understood, but
supported." A reformulation of the pro
blem was suggested "[which] ... in a
practical way ... on the one hand, meets
the concern regarding briefing of newer
and under-represented POC (previously
disadvantaged category) members, and at
the same time addresses the equally
understandable concern of competent
and committed white members regarding
the wording of the directive .. ."
The RAF subsequently withdrew the
directive of 26 April and replaced it on
4 July 2001 with a new, and more
acceptable, directive entitled "The ap
pointment, instruction and briefing of
advocates."
DJ
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