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The Legal Practice Bill ("the LPB") is 
likely to be hammered into shape 

and promulgated into law this year. 
The irrational wishes of some to the 

contrary notwithstanding, the LPB will 
in all likelihood cater for the continued 
existence of the Bar as an independent 
and largely self-regulating institution. 

By the same token, the LPB is likely to 
have a profound impact on the shape of 
pupillage. The challenges confronting 
the Bar in this regard are two-fold: how 
to accommodate this altered pupillage 
and how to render it effective and 
accessible. 

The likely changed structure of 
pupillage under the LPB 

It is probably fair to say that the LPB is 
underpinned by three basic premises: 
qualification as a legal practitioner must 
conform to one basic structure for all 
(the so-called "4 plus 1 "), accessibility to 
the legal profession must be eased, 
standards must remain and there must 
be a system for testing whether, and 
ensuring that, entrants to the profession 
meet those standards. 

The formula "4 plus 1" refers to the 
four years of an LLB degree (the "4" ) 
and one year's practical experience 
thereafter (the "plus 1 "). 

The likelihood is that the LPB will 
provide for a " plus 1" pupillage, ie a 
pupillage of one full year which, for the 
reasons outlined below, might or might 
not be offered entirely at the Bar. The 
LPB will undoubtedly provide for a 
national qualifying assessment to be 
carried out by the Bar toward the end 
of pupillage in much, if not identically, 
the same form as the present National 
Bar Examination ("the NBE"). 

The LPB is also likely to provide a 
right of appearance during pupillage 
subject to the pupil's holding a certifi
cate of appearance from his or her Bar 
and subject further to the important 
qualification that the pupil's master 
(likely to be described in the LPB 
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generally, if somewhat mundanely, as a 
" practice supervisor" ) is accountable to 
the Court for the quality of the pupil's 
performance. The LPB will not require 
the pupil to appear with his or her master. 

So it can be seen that the likely impact 
of the LPB on pupillage will be this: 
(a) It will extend pupillage to one year; 
(b) It will retain the NBE; 
(c) 	It will provide for the pupil to appear 

in court on his or her own, subject to 
the pupil's having been granted a 
certificate of appearance and the 
pupil master's being responsible for 
the quality of the pupil's appearance. 
Thus, the LPB will both provide 
scope for the pupil and heighten the 
responsibilities of the master. 

Extended pupillage 

There has been considerable debate 
within the Bar as to whether pupillage 
ought not to be extended. The GCB went 
so far at its AGM in July 200 I as to 
extend pupillage from the present five to 
ten months, and then suspended that 
decision in October of 2001 pending the 
outcome of the Task Team deliberations. 

The arguments for and against ex
tending pupillage are complex and 
emotive and they relate back to two of 
the three underlying premises of the LPB 
mentioned above: -those against argue 
that an extension of pupillage serves to 
heighten the financial barriers to the 
profession, whilst those in favour point 
out that many pupils find themselves 
repeating pupillage in any event, and 
that an extended pupillage would offer 
better training and thus equip pupils 
better to succeed as advocates. 

There is force in both arguments. The 
LPB, however, does away with the 
debate, if not with the underlying argu
ments: while at present an aspirant 
advocate can (if perhaps only in theory) 
qualify after "4 plus 1/2" (four year LLB, 
five-month pupillage), the LPB will do 
away with that route. It will only allow for 
"4 plus 1". It would have been disingen
uous and self-defeating for the Bar to 
continue to offer only a five-month (or 
perhaps six-month) pupiUage within the 
context of the LPB, leaving it to aspirant 
advocates to find six months' accredited 
practical experience who-knows-where. 

Thus the unavoidable fact is that 
when the LPB is promulgated into law, 
pupillage will be extended to one year. 
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What is uncertain is whether that year 
will comprise of a six- month training 
course at schools to be set up throughout 
the country along the lines of the present 
ALS Practical Schools (the curriculum 
changed to accommodate the fact that 
students will be both aspirant attorneys 
and aspirant advocates) followed by six 
months' practical experience at the Bar 
with the NBE toward the end of those 
second six months, or whether pupillage 
will simply consist of 12 months at the 
Bar ending with the NBE. 

Which of the two it is going to be is a 
factor of whether the State can guaran
tee the extra funding that nationwide 
practical training schools would require. 
It probably can' t. Pupillage will there
fore likely consist of the second of the 
aforementioned two options. This arti
cle proceeds on that premise. 

The challenges 

The challenges are obvious: how do we 
ensure that the Bar is as accessible and 
welcoming to those from disadvantaged 
communities as it is to the more 
privileged? How do we maximise the 
potential for better training that an 
extended period offers so as to better 
equip graduates for a career at the Bar? 
What do we do about those who fail the 
NBE? Precisely how, and at what stage 
of pupillage, do we provide for a 
certificate of appearance? How do we 
accommodate the heightened responsi
bilities of pupil masters? What do we do 
about the likely increased numbers 
(because, allowing for the fact that 
there are a number of repeats in every 
intake and that the second intake of 
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every year is usually smaller than the 
first, a one-year pupillage is likely to 
encompass a larger number of pupils 
than the Bar has ever had to accommo
date at one time)? 

The challenges are many, but so are the 
opportunities. We as a Bar must grasp 
these challenges positively and enthu
siastically so that, to paraphrase Shake
speare's Harry Hotspur, we can one day 
say that "from this nettle challenge, we 
have plucked this rose, success". 

A few small changes, and a few 
big changes 

I suggest that the time has come for us to 
think long and hard about the purpose 
of pupillage and, having done so, to 
make whatever changes and sacrifices 
are needed to achieve that purpose. 
And I suggest that while we are doing 
this, there are some small changes that 
we need to make amongst the big. 

The basic purpose of pupillage 

Pupillage has developed incrementally. 
At first, there was no pupillage: an 
aspirant obtained an LLB, applied to 
court for admission, satisfied the Bar 
that he was of good standing, and 
practised. Successfully or otherwise. 
Then a period of pupillage was required 
on the assumption that during this 
period the pupil would ingest practical 
knowledge from observing members of 
the Bar at their labours. Then the NBE 
was introduced. With the NBE came a 
set standard that had to be met, lectures 
aimed at assisting the pupils in meeting 
those standards and, unfortunately, 
pupils who spurn practical experience 
for the sake of the book knowledge they 
hope will get them through the NBE. 
And , of course, repeat pupils. 

I suggest that the essential purpose of 
pupillage is this: it is to refine university 
knowledge into litigatory knowledge 
and to equip aspirants with the practi
cal skills necessary for successful advo
cacy. And I suggest that what we do 
must be aimed at achieving that essential 
purpose. 

Small changes 

First, the small changes. Do we need two 
pupil masters per pupil, as opposed to 
one? If the pupil master is going to be 
held responsible for the training of the 
pupil, there must be only one with whom 
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that responsibility lies. I think in any 
event we have seen how in practice a 
pupil attaches himself or herself to one 
of the two pupil masters. 

One master per pupil will also alle
viate the greater pressure on numbers. It 
will not prevent the master from farming 
the pupil out to others as it were so as to 
maximise experience. On the contrary, I 
think the system will encourage it. 

Is the term "master" not inappropri
ate and outdated? It's time for change, 
but for me "practice supervisor" doesn't 
quite do it. I suggest that "mentor" and 
"pupil" captures the essence of the 
relationship. 

Big changes 

1 Equalising the opportunities 

I come from the white section of the 
population. I have never regarded myself 
as particularly privileged, but I know that 
in relation to many, I am immensely 
privileged. I move about in a professional 
world for which, to a certain extent, my 
upbringing trained me. My father was 
not a gardener. My mother was not a 
domestic servant. The leap from my 
upbringing to my profession was not 
that large. I know that many of my black 
colleagues, and many black pupils, can 
say the same. But many can't. Many find 
themselves in a world for which they have 
studied but never been trained, perform
ing their craft in a tongue that is never 
their first and often their third or fourth. 
These are huge disadvantages that we 
cannot, and must not, ignore. That is the 
challenge. Perhaps a one-year pupillage 
offers the opportunity. The one language 
we all share is English. I think the Bar 
needs to look at offering (or sponsoring) 
courses to encourage proficiency in that 
language amongst those pupils who need 
it. We need also to ensure that the 
mentoring system is such as to break 
down the unfortunate black-white divide 
one still sees. 

2 Placement with judges 

In England and Wales, as I understand 
it, pupils who have passed their (three
year) LLB and (one-year) Bar voca
tional course are placed with those 
judges who are prepared to have them 
for a short period before they embark on 
their (one-year) pupillage. 

I have always thought that judges' 

registrars gain excellent, if one-dimen
sional, experience from just observing 
the skills (and lack of skills) that pass 
before them and from the interaction 
with their judges. 

Ought we not to introduce such a 
system here? I am sure that sufficient 
judges would be willing to have the 
pupils who could be placed with them 
(perhaps two per willing judge) for , say, 
three weeks at or near the start of their 
pupillage. 

3 An entrance exam 

The idea has been mooted and rejected 
before, but is this not a time to resurrect 
it? 

The primary arguments against an 
entrance exam are that it would consti
tute yet another hurdle to admission and 
would, moreover, simply test knowledge 
that ought to have been gained at 
university. Perhaps there are good 
answers to these arguments. Granted, 
an entrance exam would test knowledge 
that ought to have been gained at 
university, albeit that it would ob
viously concentrate on the areas of 
importance to advocacy, i.e. criminal 
and civil procedure and evidence. But if
as experience teaches one is so 
universities do not equip pupils suffi
ciently in these areas, then that is a fact 
which one ignores at one's peril. One 
also knows that a pupil whose knowl
edge is deficient in these areas is far less 
likely to make a success of pupillage. 
Surely it is better for all concerned, 
including the aspirant advocate, to 
detect that deficiency before jobs are 
resigned and pupillage embarked upon 
than afterwards? 

An entrance examination would also 
have the effect of reducing numbers and 
concomittantly improving the overall 
quality of pupils and (because of the 
overall quality of the pupils and more 
manageable numbers) of their training. 

One could have a cut-off date (say, 1 
October of any year) for registration for 
pupillage. Pupils registering by that date 
would receive material concentrating on 
the three subject areas and a schedule of 
lectures. They would then have time to 
study the material and attend the 
lectures without giving up their employ
ment. Students might have to forego 
their LLB-celebrations, but they too 
would have time after their final exams 
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to study and attend lectures. The 
examinations could be held in Novem
ber or the very beginning of December. 

I appreciate that there are good 
arguments against the idea and that the 
logistics might be prohibitive, but I 
suggest that it deserves consideration. 

4 Income during pupillage 

Shakespeare again: 

"What freezings have I felt , what dark 

days seen! 

"What old December's bareness every

where!" 

(Sonnet 97). 


If a one-year pupillage is not to 
constitute a barrier to the less privi
leged, it is essential that adequate and 
real provision be made for pupils to earn 
an income during pupillage. 

This is not so revolutionary an idea as 
it might at first appear: in England and 
Wales, pupils are permitted to do paying 
work under the supervision of their pupil 
masters and chambers during the second 
half of their pupillage. In New South 
Wales in Australia the position is a bit 
more complex, but in essence pupils are 
allowed to earn subject to supervision 
during their one-year pupillage provided 
they are certified to do so. Certain 
courses have to be attended and passed 
for certification. 

What I suggest is this: 
(a) Pupils 	ought not to be allowed to 

earn fees during the first half of 
pupillage; 

(b) the majority of lectures and practical 
advocacy training will be concen
trated in the first half; 

(c) 	at the end of the six month period, 
those pupils who have attended the 
lectures and the practical advocacy 
training will be provided wi th a 
certificate of appearance subject to 
their pupil master's approving (the 
master will, after all, be held accoun
table for the standard of the pupil); 

(d) subject 	 to the supervision of the 
master, pupils will therefore be 
entitled to earn income during the 
second half of pupillage. Bear in 
mind that (with, admittedly, the very 
important qualification that they will 
have passed the NBE!) pupils pre
sently transform into advocates and 
earn income after five months; 

(e) the certificate of appearance will be 
subject to continued attendance at 
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lectures and practical advocacy 
training and may be withdrawn in 
the event of non-attendance or sub
standard appearances; 

(f) the 	 Bar will not stop at simply 
allowing pupils to earn income. It is 
imperative that this income be 
earned under the real supervision of 
the master, and it is equally impera
tive that the Bar take steps to assist 
pupils to gain practical experience 
and to earn money whilst doing so. 
Silks can be encouraged to take on 
pupils as juniors or second juniors, 
leading juniors can be encouraged to 
take pupils on as juniors (on the 
basis, perhaps, that the charge of the 
pupil is far less than the usual two 
thirds) , and in cooperation with the 
Legal Aid Board, Justice Centres can 
be set up within each Bar with a 
system whereby pupils can be in
structed directly by the Legal Aid 
Board. 

S Concentrated, improved, training 

An extended period ofpupillage offers the 
opportunity for better training. Instead of 
two intakes, one has the opportunity to 
concentrate on one intake. 

But the Bar is a nationwide organisa
tion. Are the lectures and is the practical 
advocacy training as good at the smaller 
Bars as at the larger ones? Distance and 
numbers inevitably present a problem, 
but these are problems that need to be 
overcome. We are going to have to work 
towards standardising the training and 
ensuring that it is available at a good 
standard at each and every Bar. 

6 Running a practice 

I believe that in our lectures and in our 
training we must not overlook teaching 
the pupils how to administer a successful 
practice. 

7 Full-time employees 

I say this with hesitation, but it seems 
to me that if we are to make a true 
success of an extended pupillage 
during the second half of which 
pupils earn income, the individual 
Bars are going to have to employ 
full-time employees whose function it 
is to coordinate lectures and training 
and rosters for legal aid , junior 
allocation etc. 

8 The National Bar Examination 

The NBE will stay. And so it probably 
ought, although I have often wondered 
whether its disadvantages (can one really 
test practical skills without descending 
too much into the theory? Don't pupils 
inevitably abandon the opportunity to 
gain practical experience in favour of 
studying for an exam the failing ofwhich 
will have disastrous financial implica
tions?) don't outweigh its advantages. 
Statistics which I have been given show 
that over the five years 1994 to 1998 the 
average failure rate overall in the NBE 
was 37%. The aim must be to improve 
materially on that figure and I am 
convinced that if we embrace the 
challenge offered by an extended pupil
lage period , we ought to be able to do so. 

9 What do we do about those who 
fail? 

The present solution is simple, if harsh: 
those who fail repeat, and those who 
repeat failure do not return. 

Let us not fool ourselves: a 12
month pupillage might seem like a 
heightened barrier, but the reality is 
that for a significant portion of our 
pupils, pupillage in any event extends 
over a year. What I believe we cannot 
do, is extend it over two years. Some 
provision is going to have to be made 
for a form of supplementary examina
tion relatively early in the following 
year. It's just a thought, but perhaps 
with some imagination we could 
combine this with an entrance exam
ination (along the lines of holding the 
NBE in, say, October of each year and 
then an entrance examination/supple
mentary examination in late Novem
ber/early December)? 

Conclusion 

The Bar will continue. Pupillage will be a 
year. Pupil masters will have heightened 
responsibilities. Within these changes lie 
the nettle of challenges which the Bar 
can and must grasp so as to ensure a new 
and improved pupillage that produces 
better equipped advocates fairly repre
senting all sections of our South African 
community. With determination, we can 
achieve these ends. This contribution 
serves only as a starting point for 
discussion as to how we are going to 
do so. DJ 
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