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"Is 'equal opportunities' enough?" 

Jeremy Gauntlett se 

Equality, in the words of South 
Africa's Constitutional Court, "lies 

at the very heart of the Constitution." I It 
is (with dignity and freedom) one of the 
three foundational values listed in its 
first section; without its protection, 
dignity itself is imperilled. 2 But what 
the constitutional protection of equality 
entails, what social injustices it addresses 
and what fresh inequity it may engender 
are in South Africa , as in so many 
countries, all difficult questions. 

The pathology of inequality in South 
Africa a t the advent of its constitutional 
democracy in 1993 is a matter both of 
record and notoriety. Infant mortality at 
the time of Mr Mandela's release from 
prison in 1990 had stood at 7,3 per 1000 
live births for white South Africans and 
52,8 for Africans. White unemployment 
at the time stood at 4%; Indian 
unemployment at 13 %; Coloured un
employment at 17% and African un
employment at 25 % .3 Application of 
the Gini coefficient - a measure of 
inequality in the distribution of perso
nal income and consumption in a society 
- to South Africa in 1993 yielded a 
reading of 58.4, making it (behind Brazil 
a t 63.4) the second most unequal society 
in the world . The richest 10% of South 
Africa's population were responsible for 
47,3% of its expenditure on consump
tion. 4 

The answer given by both South 
Africa 's interim (1993) and final (1996) 
Constitutions to the question raised by 
tonight's lecture is an explicit " no" : 
equal opportunities legislation is not 
enough. How that answer is given, and 
with what consequences, are the essen
tial issues for examination. 

The 1996 Constitution entrenched as 
a fundamental right in a justiciable Bill 
of Rights - with the capacity of the 
courts to strike down laws and conduct, 
old and new, in conflict with it - the 
following provision: 
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"9. Equality 
(1) Everyone is equal before the law and 

has the right to equal protection and 
benefit of the law. 

(2) Equality includes the 	fuU and equal 
enjoyment of all rights and freedoms. 
To promote the achievements of 
equality, legislative and other mea
sures designed to protect or advance 
persons, or categories of persons, 
disadvantaged by unfair discrimina
tion may be taken. 

(3) The state may not unfairly discrimi
nate directly or indirectly against 
anyone on one or more grounds, 
including race, gender, sex, preg
nancy, marital status, ethnic or social 
origin, colour, sexual orientation, age, 
disability, religion, conscience, belief, 
culture, language and birth. 

(4) No person may unfairly discriminate 
directly or indirectly against anyone 
on one or more grounds in terms of 
subsection (3). National legislation 
must be enacted to prevent or prohibit 
unfair discrimination. 

(5) Discrimination on one or more of the 
grounds listed in subsection (3) is 
unfair unless it is established that the 
discrimination is fair." 

What does this entail? Section 9( 1) states 
the fundamental commitment to what is 
often termed formal equality. But 
section 9(2) immediately makes it clear 
that much more is contemplated: this 
states the substantive conception of 
equality, and expressly records what 
some call affirmative action, but which 
the Constitutional Court has preferred 
to term the commitment to remedial or 
restitutionary equality. 5 

How is the equality clause applied? 
In this way. First there is a threshold 
question: does the impugned provision 
or conduct differentiate between people 
or categories of people? Without differ
entiation, there can be no question 

of a viola tion of the equality clause. 
If there is differentiation, a two-stage 

analysis follows. The first entails the 
inquiry: does the differentiation bear a 
rational connection to a legitimate 
government purpose? If it does not, 
section 9(1) is violated. If it does, it 
may still amount to discrimination 
under section 9(3) or (4). That discrimi
nation may notionally be justified under 
the general limitation (or justification) 
clause in the Constitution (section 36), 
but it is of course " a matter of consider
able conceptual difficulty to justify 
unfairness and irrationality in an 'open 
and democratic society based on human 
dignity, equality and freedom' ". 6 

That is a thumbnail analysis. Practice 
indicates shortcuts. Thus in National 
Coalition for Gay and Lesbian Action v 
Minister of Justice 7 the Constitutional 
Court held that both stages of the 
inquiry need not always be applied: the 
court may eliminate the first where it 
finds that the discrimination is clearly 
unfair and unjustifiable: there is then no 
need formally to consider first whether 
the law or conduct violates section 9(1). 

Time does not allow a lengthy 
consideration of how the equality 
clause has been applied by South 
African courts. But these may serve as 
a few interesting examples. In 1994 
President Mandela by executive action 
granted a remission of sentence to all 
mothers in prison at the time who had 
children under the age of 12 years. A 
prisoner who was the father of a young 
child challenged the order. The Consti
tutional Court agreed that it constituted 
discrimination on two grounds: what it 
described as " sex combined with parent
hood of children below the age of 12". Sex 
is, of course, a ground listed in section 
9(3).The result was that the act com
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prised unfair discrimination unless the 
contrary was proved. 

The Constitutional Court split on the 
issue. 8 The majority considered it a 
social reality and an acceptable general
isation that in South African society, 
mothers are primarily responsible for 
nurturing and rearing children: a huge 
burden on women, and one of the root 
causes of women's inequality in society. 
The President's decision was certainly 
discrimination but, said the majority, it 
was not unfair. It was against a class of 
persons (fathers) not historically the 
subject of disadvantage. It did not 
impair their dignity as human beings, 
or sense of social worth. It advanced an 
important societal goal , the care of 
children. 

One of the two female members of the 
eleven-person court (Mokgoro J) dis
sented. She held that denying the release 
of fathers on the basis of a stereotype 
about their aptitude in child-rearing was 
indeed an infringement of their equality 
and dignity. But, she held, the unfair 
discrimination was justifiable under the 
limitation clause, essentially in the light 
of the considerations tabulated by the 
majority. 

Kriegler J also dissented. His ap
proach was that the equality clause was 
intended to end deeply-entrenched pat
terns of inequality. The President's 
action perpetuated a stereotype which 
was the main cause of the inequality of 
women in our society. 

Other striking instances of the appli
cation of the equality clause include: 
sustaining the differential application of 
local government rates between weal
thier (largely white) and poorer (over
whelmingly black) parts of Pretoria; 9 

striking down discrimination between 
hetero-and homosexuals in relation to 
immigration requirements; 10 sustaining 
the vesting of the property of a solvent 
spouse in the trustee of the estate of an 
insolvent spouse; II the striking down of 
restrictions in the employment policy of 
the national airline on grounds of HIV 
status. 12 

The equality clause in the Constitu
tion has now been reinforced by the 
Promotion of Equality and Prevention 
of Unfair Discrimination Act, which 
was assented to by the President on 9 
February 2000. Its preamble provides 
that the consolidation of democracy 
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requires the eradication of social and 
economic inequalities, especially those 
that are systemic in nature, and to give 
effect to South Africa's international 
obligations under binding treaties and 
customary international law. 

"The Act also provides 

that when a complainant 

makes out a prima facie 


case of discrimination, the 

burden of proof is on the 


respondent to establish that 

the discrimination did not 

take place as alleged . .. H 


The passage of the Bill was marked by 
high controversy. It was first presented 
in a particularly clumsy draft, and its 
adoption by 4 February 2000 - the 
timeframe laid down by the Constitu
tion - wasin serious jeopardy. Seventeen 
listed grounds of discrimination are 
provided for by the Act : a general 
prohibition of unfair discrimination, 
unfair discrimination on grounds of 
race (including five defined instances), 
unfair discrimination on grounds of 
gender (including nine defined in
stances), unfair discrimination on 
grounds of disability (including three 
defined instances), and prohibition of 
hate speech (with three defined in
stances). 

The Act also provides that when a 
complainant makes out a prima facie 
case of discrimination, the burden of 
proof is on the respondent to establish 
that the discrimination did not take 
place as alleged , or that the conduct is 
not based on one or more of the 
prohibited grounds. If the discrimina
tion did take place on a ground specified 
in paragraph (a) of the definition of 
"prohibited grounds", then it is unfair, 
unless the respondent proves that the 
discrimination is fair. If, however, it 
took place on a ground in the general 
category comprising paragraph (b) of 
the definition of "prohibited grounds", 
then it is unfair if one or more of the 
conditions set out in that paragraph is 
established and unless the respondent 
proves that discrimination is fair. 
Unfair discrimination includes both 
intentional discrimination and prac

tices, the outcome of which dispropor
tionately affect any particular part of the 
popUlation. Affirmative action taken to 
"protect or advance persons or categories 
of persons disadvantaged by unfair 
discrimination" in the past is deemed to 
be "fair". 

Chapter 4 of the Act provides for 
equality courts. These are magistrates 
courts and high courts designated by the 
Minister of Justice after consultation 
with the Judge President or the Chief 
Magistrate concerned. The presiding 
officer is to be so designated "by reason 
of his or her training, experience, exper
tise and suitability in the field of equality 
and human rights" (section 31). 

The Act also imposes obligations on 
the State to promote equality. More 
specifically, the Human Rights Commis
sion "and other relevant constitutional 
institutions" may request "any other 
component falling within the definition 
of the state" or any person to supply 
information or any measures relating to 
the achievement of equality including, 
where appropriate, on legislative and 
executive action and compliance with 
legislation, codes of practice and pro
grammes. 

I must confess to great misgivings 
about this Act. It is cumbersome, prolix 
and hugely ambitious. The concept of 
selected "equality courts" is worrying: 
separate courts always raise spectres and 
suspicions. The administration ofjustice 
in South Africa is already under great 
strain, and the provisions of chapter 4 
may represent an exercise in unreality. 
The mechanism for the "designating" by 
the executive of individual judges and 
magistrates as equality courts has been 
criticised by the judge president of the 
Pretoria High Court, Mr Justice Ber
nard Ngoepe, as undermining the in
dependence of the judiciary. 13 

My own sense is that South Africa 
would have been much better served by 
the judicial development of the equality 
clause in the Constitution, without the 
interposition of a diffuse executory 
statute with doubtful enforcement me
chanisms. 

Also buttressing the Promotion of 
Equality and Prevention of Unfair 
Discrimination Act is the Employment 
Equity Act. 14 This compels private 
employers to make progress in achiev
ing workforces that are representative as 
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to race, gender and disability. It, too, 
provides for inspectors, who may issue 
compliance orders, and for enforcement 
by the (labour) court. 

What has all this meant in the daily 
lives of South Africans? Of course 
inequality subsists. Society is still riven 
by a fault-line where race and relative 
wealth largely coincide. The number of 
Black matriculants with a pass in 
mathematics has declined since 1994. 
The Minister of Welfare has told 
Parliament that the majority of the 
population is in "deeper poverty than 
before". On the other hand, infant 
mortality among African babies has 
fallen (to 47 per 1000 live births by 
1998). The African share of total income 
rose from 20% in 1970 to 36% in 1996 
thus by 80% - while the white share of 
income dropped from 71 % to 52 % 
thus by 27%.15 

Of particular interest to many will be 
the makeup of the South African 
judiciary. In 1993 the South African 
judiciary included only two women and 
one Black person. Of the 201 judges and 
acting judges currently serving in South 

Africa, 127 are white men; 52 are black 
men, 12 are white women and 10 are 
black women. 16 Of the 37 judicial 
appointments made between January 
1999 and May 2000, 30 were men and 
seven were women. Blacks accounted for 
25 and whites for 12.17 The Bar remains 
overwhelmingly white and male, but 

"The social shift has 
been seismic, and the 
consequential strains 

acute. " 

again there are significant changes 
taking place. Some 46% of the Kwa
Zulu-Natal Bar is now Black; there are 
107 Black practitioners in Johannes
burg, our largest Bar (out of 597). The 
national executive of the General Coun
cil of the Bar has just four white 
members (one a woman) out of ten. In 
recent years Black silks have chaired 
three of the four largest Bar councils, in 
Cape Town, Durban and Johannesburg. 

The social shift has been seismic, and 
the consequential strains acute. It would 
not be truthful to say that all those 
whom remedial equality has assisted in 
rising to the highest positions in South 
African society have been the best 
people, in ability or commitment. But 
that too is not new: John Vorster (as 
Minister of Justice before he became 
Prime Minister on Verwoerd's assassi
nation in 1966) was heard to complain 
that the trouble with some of the men he 
made judges was that after a week they 
thought they had been appointed on 
merit. 

It is also so that there will always be 
those who forget the warning by 
Michael Kirby, judge of Australia's 
High Court, that transformation is not 
just about change: it is about changing 
for the better. 

What are the concerns about South 
Africa's leap to the strenuous statutory 
regime promoting remedial equality 
which I have outlined? I suppose these: 
I We have gone from one imposed 

system to another. Many of us would 
say immediately that this is a gro
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tesque and superficial comparison. that less than 1 % of the funds Endnotes 
But the point would remain that as a 
society we have opted for compulsion. 

2 	This in turn has implications for 
reconciliation and the sense of social 
obligation within it. For all the 
failures and missed opportunities of 
the last decade, I have a sense of a 
commitment within civil society to 
redress. This is a commitment inspired 
by the kind of transformative vision 
inspired by President Mandela, Arch
bishop Tutu and others. Will it 
flourish under a regime of equality 
inspectors and strident litigation? 
Restitution driven by statute may 
foster race-mindedness. 

3 	There is a danger that the State's own 
role in fostering inequality will be lost 
from sight. A few weeks ago the 
Supreme Court of Appeal described 
the provincial government in the 
Eastern Cape, in resisting the claims 
of the old and disabled to statutory 
pensions, as being "at war with its own 
citizens". 18 A probe by the auditor
general into the spending of the 
Department of Welfare has showed 

allocated for poverty relief in 1998/9 
was actually spent. 19 

4 Will these measures work: to what 
degree, at what social cost? South 
Africa is not a Singapore, not a 
Malaysia, not a Pakistan, certainly 
not a United States. The experiences 
there - in the courts, on the factory 
floors, on the campuses - are 
instructive, but no more than that. 
It is our place and time which will 
determine what the consequences are 
of South Africa's answer to tonight's 
question. 

I hope this description of South Africa's 
attempt to grapple with its own pathol
ogy of inequality has been of interest to 
you. It is only one attempt, in a 
particular and peculiar society, to 
wrestle with a ubiquitous societal de
mon. It is also inevitably a flawed 
attempt. But then it is as well to 
remember what James Baldwin wrote: 
not everything that is faced can be 
changed, but nothing can be changed 
until it is faced. 

I 	Fraser v Children 's Court , Pretoria N orth 1997 
(2) SA 261 (CC) at para [20]. See also National 
Coalition for Gay and Lesbian Equality v 
Minister of Home Affairs 1999 (3) SA 173 
(C) at 186J-187A. 

2 Prinsloo v Van der Unde 1997 (3) SA 10 12 
(CC) at para [31]. 

3 1992- 1993 South Africa Survey (SA Institute 
of Race Relations), citing official statistics. 

4 World Bank Development 	Report 1997, cited 
by De Waal et al Bill of Rights Handbook (4th 
ed 2001) 199 footnote 6. 

5 	National Coalition for Gay and Lesbian 
Equality v Minister of Justice 1996 (I) SA 6 
(CC) at paras [60] - [61]. 


6 De Waal op cit 203 , 204-6. 

7 Note 5 above, para [18]. 

8 President of the RSA v Hugo 1997 (4) SA 


(CC). 
9 Pretoria City Council v Walker 1998 (2) SA 

363 (CC). 
10 	 National Coalition for Gay and L esbian 

Equality v Minister of Home AjJairs, note 1 
above. 

11 Harksen v Lane NO 1998 (I) SA 300 (CC) . 
12 HojJmann v South African Airways 2001 ( 1) 

SA 1 (CC). 
13 2000-2001 South African Survey (SA Institute 

of Race Relations) 512. 
14 Act 55 of 1998. 
15 	 Ibid. 
16 	 Business Day 11 October 2001 , citing official 

figures of the Judicial Service Commission . 
17 2000-1 South Africa Survey 513. 
18 	 The Permanent S e.cre tary , Department of 

Welfare, Eastern Cape Provincial Government 
v Ngxuza 2001 (4) SA 1184 (SCA) at para [IS]. 

19 2000-2001 South Africa Survey 213 . CD 

Attack on public defender scheme 	 exercise. The changes include that defendants will be allowed to 
make reasonable change of their legal representation at any time 
during their criminal proceedings; the decision on whether a 

"The Bar believes that a salaried defender system would be defendant may do this should remain the responsibility of the 
a step backwards for British justice. The [then] chairman of court. " 

the Bar Council , Roy Amlot QC, said it is likely to be more 
Counsel The Journal of the Bar of England and Wales 

expensive and bureaucratic but less efficient and client focussed. 
April 2001. 

Mr Amlot said that comparisons with public defender schemes 
in other jurisdictions were 'outdated and highly selective' . 

'Throughout the world , public defender systems have grossly 
exceeded their budgets, and unless the CDS is properly funded the 
result will be an inadequately funded body of overworked lawyers, Language is a human right held in low esteem by both colleagues and the public.' 

Pointing out that the independent Bar provided a flexible, cost
efficient and effective service with low overheads, Mr Amlot said a "IS language a human right?* Not according to one 
CDS would be burdened with the surplus costs and regulation of interpreter who summed up the situation in trenchant 
other government agencies. 'We have to ask why it is right to add terms: 'If you want to understand the language of the 
such costs to the legal system when there are no significant gaps in proceedings, forget about being a political refugee or a 
the provision of criminal defence services, even in the most remote burglar, be a mass murderer.' For any trial to be fair, should 
areas of the country.' not all parties have a right to give evidence and follow the 

The government was set to create a second tier, second class proceedings in a language they understand?" 
system for those not rich enough to pay for their choice of legal 

* Language is a human right, First European Congress on Court Interpretingrepresentation. 
and Legal Translation, Graz 1998, publ FIT. 

'That would be a huge setback for access to justice.' Meanwhile, 
amended proposals in respect of crime suspects or defendants From "The search for truth" by Or Ellen Moerman (a freelance 
choosing their legal representatives have been set out following interpreter, translator and lecturer) in Counsel The Journal of the 
responses to a Lord Chancellor's Department consultation Bar of England and Wales October 2001. 
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