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GCB: New national executive 

At the 57th annual general 
meeting of the General Council 
of the Bar of South Africa held 
in Sandton on 26 and 27 July 
2002, the following office 
bearers were elected for the 
incoming term: 

Willem van der Linde SC 
(chair), Justice Poswa SC (dep
uty chair), Mabel Jansen SC 
(vice chair), Patric Mtshaulana 

(honorary secretary), Fayeeza 
Kathree (assistant honorary 
secretary), Norman Arendse 
SC, TN Aboobaker SC, Jannie 
Eksteen SC, Ishmael Semenya 
SC, Renata Williams, Archie 
Findlay SC (ex officio, chair of 
the National Bar Examination 
Board) and Jeremy Gauntlett 
SC (ex officio, past chair). 

Jeremy Gauntlett SC steps down 


Jeremy Gauntlett SC has 
stepped down as chair of the 
GCB after serving three years 
in that capacity. At a dinner in 
his honour during the 57th 
annual general meeting of the 
GCB the (then) deputy chair 
(and now chair) of the GCB, 
Willem van der Linde SC, paid 
tribute to him. After introduc
tory comments on Gauntlett's 
remarkable academic and pro
fessional career* he said : 

"When Jeremy took over as 
GCB chair, the profession was 
under attack both from within 
and from without. From with
in, the race issue was particu
larly acute, and had in effect 
split the organized profession 
starkly along a racial divide. 
From outside, the clouds of 
statutory regulation were gath
ering. 

Jeremy tackled both head 

on. It was under his leadership 
that the bold Kimberley deci
sion was taken last year that set 
us irrevocably on the course of 
joint governance. Since then, 
and thanks to the brave co
operation of black leadership, 
the GCB has been demonstra
bly representative and effective 
in its leadership of the South 
African Bar. 

As regards regulation of the 
profession, I remember vividly 
that Unisa gathering that had 
been arranged by the Depart
ment of Justice, where it all 
started. The auditorium was 
packed, and believe you me, 
not with supporters of the Bar. 
To speak publicly and force
fully in support of the Bar in 
that climate, was brave. To 
make it sound that you were 
summing up the consensus of 
the meeting was brilliant. In 

The new chair o/the GCB, Willem van der Linde SC, with the vice chair, 
Mabel Jansen SC, and the deputy chair, Justice Poswa Se. The photo 
was taken at the dinner celebrating the centenary 0/ the Johannesburg 
Bar. See pages 24-26 0/ this issue. 

New chair 
Willem van der Linden SC of 
the Johannesburg Bar has been 
elected as chair of the General 
Council of the Bar at its annual 
general meeting on 27 July 
2002. 

Willem van der Linde was 
born in 1956 in Port Elizabeth. 
He matriculated in 1973, un
derwent military service in 

later months, aided and 
abetted by Loxton SC, he 
represented the Bar on the 
ministerial task team, and as 
you know, we are cautiously 
optimistic about the result. 

There are too many other 
examples of his effective lea
dership. Let me tell you, Jer
emy packs into one day what 
the rest of us pack into three 
I know, since I know what his 

Constitutional challenge to GCB dismissed 


On 17 July the Constitutional 
Court unanimously dismissed 
the application* by AS van der 
Spuy SC for direct access to the 
Constitutional Court to chal
lenge the constitutionality of 
the referral rule, which compels 
advocates to accept work only 
from attorneys and not direct 
from the public. The applicant, 
a senior advocate, breached the 
rule and was suspended from 
practice for six months for 
unprofus~onal conduct by the 
high court in Pretoria . Leave to 

appeal to the Supreme Court of 
Appeal (the SCA) was refused 
last year. 

The chief justice directed 
that notice of the application 
be given to all those with an 
interest in the legal profession 
and submissions were received 
from, among others, the Min
ister of Justice, Advocates for 
Transformation and the Law 
Society of South Africa. 

Langa DCJ, for a unani
mous court, explained that 
direct access is an extraordin

ary procedure, granted only in 
exceptional circumstances. The 
issue the applicant wanted to 
raise was decided in the high 
court and, because he failed to 
appeal the SCA's refusal of 
leave to appeal, the Constitu
tional Court was now asked to 
deal with the matter as a court 
of first and last instance. Also, 
the constitutionality of the 
referral rule was scrutinised in 
the De Freitas case and, as 
stated there, the development 
of the common law, was pre

1974, and graduated from 
UPE in 1979. He qualified 
and practised as an attorney, 
and joined the Johannesburg 
Bar in 1983. He took silk in 
1996, was chair of the Johan
nesburg Bar during the 2000
2001 term, and deputy chair of 
the GCB during the 2001-2002 
term. m 

daily rate is. 
I think here I should cease, 

for fear of being labled a 
sycophant. Let me conclude 
by simply saying this, Jeremy: 
that the Bar has been fortunate 
to have had your leadership, 
and we are grateful for it." m 

* See also 1999 September Advocate 
3 and 2001 August Advocate 10. 

eminently one for the SCA to 
consider. 

There were also important 
disputes of fact relating to the 
impact of the referral rule on 
the ability of advocates from 
disadvantaged backgrounds to 
establish a practice and to the 
rule's effect on the cost of 
litigation. These were not dealt 
with in the high court and did 
not arise 111 the De Freitas 

matter. If the matter had come 
to the Constitutional Court as 

Continued on page 3 
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CHAIRMAN'S CONTRIBUTION 

The chain of lives 

Jeremy Gauntlett se 
Outgoing chairman, General Council of the Bar of South Africa 

W
hen you read this, the 

inaugural gathering of 
World Bars will have 

taken place in Edinburgh, 
the Johannesburg Bar will have celebrated 
its centenary and the GCB executive for 
the year ahead will have been elected. 

The three facts have little in common, it 
might seem. Why that is not so is an 
interesting matter for reflection. 

When the Witwatersrand Society of 
Advocates was formed a hundred years 
ago in the modest circumstances described 
in this issue, advocates had long practised 
in South Africa. (The first recorded 
reference is 1688.) Several other South 
African Bars were already in existence. But 
the explosion of industry, population and 
an assertive spirit of enterprise on the 
Rand meant a palpably new legal society. 
The scale of its work and membership was 
to be unprecedented on the continent. 

It is easy in retrospect to assume its 
success. A good history of the South 
African Bar is still to be written, but from 
the South African Law Journal of the time, 
memoirs and general histories it is possible 
to piece together a picture. The struggle to 
build what we now call an administration 
ofjustice in the riotous and dusty streets of 
the mining camps was considerable. It 
came also in the wake of social devasta
tion. Sir James Rose Innes, appointed to 
the presidency of the new supreme court, 
wrote of his journey north: "the melan
choly line of skeletons .... the ghastly flot
sam and jetsam cast up by the tide ofwar as 
it swept past." 

Our early colleagues lived through this 
too. They built, from these unpropitious 
beginnings, the Bar and Bench of Green
berg, Schreiner, Ramsbottom and the 
other leading figures down the years, some 
of whom feature on the cover of this issue. 
Innes spoke for the uncertainty of that 
time when he wrote: "The future alone can 
decide whether I have done any good for 
myself or for others." There were failures 
and lost opportunities for the Johannes
burg Bar, but to survey its accomplish
ments over the past century is to salute it. 
We celebrate what CP Snow, writing in 
The Masters of another enduring institu
tion , described as " the chain of lives going 
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back so long a time, of others walking 
those same narrow streets." 

A few weeks before the centenary 
celebration a founding gathering of world 
Bars took place in Edinburgh. Malcolm 
Wallis reports on that truly memorable 
event in this issue. Why memorable ? 
Because it was the first occasion on which 
barristers and advocates - those lawyers 
who specialise in court work and who 
generally act only on referral from solici
tors or attorneys-from around the world 
had met in this way: not simply to socialise 
(although that is important) but to grapple 
with common problems. For the world's 
20 000 barristers and advocates (half of 
them from England and Wales, the rest 
from Australia, South Africa, Scotland, 
Ireland, Hong Kong, Northern Ireland, 
New Zealand, Namibia and Zimbabwe) 
there are surprisingly similar current chal
lenges: getting professional training right; 
dealing with regulation (and its Bobding
nagian agencies around the world); allow
ing appropriate exceptions to the referral 
rule; finding an appropriate role for the 
Bar in pro bono work; continued vigilance 
by the Bar in promoting human rights; 
asserting the independence of the profes
sion as central to the independence of the 
courts. 

Despite (or because of ?) these chal
lenges, the case for the Bar world-wide is 
strong. Accordingly general rights of 
audience to solicitors and attorneys in all 
countries in question has not meant its 
demise. Even in countries where some 
form of statutory fusion has existed for 
years - parts of Australia, Namibia , New 
Zealand and Zimbabwe are examples - the 
trend has in fact been towards the 
strengthening of de fa cto Bars. 

Which brings me to the third matter: the 
new GCB executive. After (in succession) 
my two years as Cape chair and three terms 
leading the GCB, it's time for a change. We 
are still the object of the Confucian curse 
to live in interesting times - but my sense is 
that we are more united in the vigorous 
pursuit of what we need to accomplish 
than we have been before. For that we owe 
much to the support and work of executive 
members , Bar chairs, GCB committees 
and examiners, our secretariat and editor. 

Jeremy Gaunt/ett se 

The GCB has no existence apart from 
the Bars and their members. We all need to 
consider the worth of the Bar as an 
institution, what it has given each of us, and 
how we can put something back. That is 
the challenge to each generation. 

I return to what the three matters have in 
common. It is the sense of continuity and 
commitment. Innes, again , in his collected 
correspondence described these aspects of 
life at the Bar as "the very breath of one's 
nostrils." And so they are. DJ 

Constitutional challenge 

Continued from page 2 

an appeal from the other two courts, the 
whole body of evidence which had been 
before those courts would have been before 
the Constitutional Court. 

The referral rule, the court held , was 
important to the legal profession and the 
public. Its relevance to the transformation 
of the legal profession and access to justice 
was the subject of much debate and has 
been for some time. It is currently under 
review in the drafting of the Legal Practice 
Bill and will presumably be adequately 
addressed in the resulting legislation. 

It was therefore not in the interests of 
justice for the Constitutional Court to hear 
the case and the application was dismissed. 

DJ 
* Adriaan Secundus I'an der Spuy I' The General 
Council of the Bar CCT case no 48/01 , 17 July 2002 
- unreported . 
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