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From the chairman's report, 2001·2002 

Extracts from the annual report of the chairman, Jeremy 
Gauntlett SC, at the 57th annual general meeting of the GCB, 
Johannesburg, on 26 July 2002 

ntroduction 

Ift
the 56th AGM of the GCB last 

July at Wintershoek near Kim
berley, a skeleton executive 
committee was elected on a 
caretaker basis, comprising 

ust two persons: Halima Salduker (as 
ecretary) and myself (as chairman). The 

reason was that progress had been made 
during the preceding year in addressing 
divisions in the Bar, but the election of a 
unified, representative executive could not 
be accomplished. 

This finally came about at a special 
general meeting of the GCB in Johannes
burg in October 2001. The new executive 
committee - its membership extended by 
constitutional amendment - comprised the 
following: Willem van der Linde SC (deputy 
chair); Justice Poswa SC (vice-chair); Patric 
M tshaulana (honorary secretary); Fayeeza 
Kathree (assistant honorary secretary); 
additional members Norman Arendse SC; 
T N Aboobaker SC; Ish Semenya SC, 
Mabel Jansen SC and Archie Findlay SC 
(ex officio, as convenor of the National Bar 
Examination Board). 

Membership 
The membership of the ten constituent Bars 
stands at 1709. It is made up as follows: 

Bar Silks Over 5 Under Ist year* Total 

years 5 years 

Johannesburg 100 297 152 55 604 

Pretoria 61 194 120 36 411 

Cape Town 56 150 78 14 298 

Natal 42 99 64 23 228 

Port 5 27 9 7 48 

Elizabeth 

Grahams 5 15 4 2 26 
town 

Free State 6 29 5 3 43 

Northern I 6 - - 7 

Cape 

North West 2 4 2 - 8 

Bisho - 8 5 3 16 

Transkei 1 6 10 3 20 

Total 287 832 447 143 1709 

* Non-contributing 

The past two years have seen a very slight 
decline each year in membership overall. 

The executive committee 

The executive committee met on 2 Decem
ber 200 1 to discuss its functioning and the 
tasks it faced. It was agreed that the Bar now 
had an opportunity to move forward in a 
number of respects. Areas of particular 
responsibility were allocated as follows: 

• 	 Mabel Jansen se: Linking with consti
tuent Bars and various committees; co
ordination of disciplinary matters. 

• 	 Ish Semenya SC and Patric Mtshaulana: 
Liaison with Minister of Justice. 

• 	 Fayeeza Kathree: Finance and treasury . 
• 	 Willem van der Linde SC, Norman 

Arendse SC and T N Aboobaker Se: 
Transformation sub-committee respon
sible for liaison with the LSSA. 

• 	 Jeremy Gauntlett SC (and Chris Loxton 
SC): Legal Practice Bill. 

• 	 Justice Poswa Se: Co-ordination of 
efforts to obtain funds for the GCB 
Bursary Fund from bodies such as 
USAID. 

A second meeting of the executive commit
tee was scheduled to be held following the 
anticipated finalisation of the Legal Practice 
Bill in February. This did not take place, as 
hoped , prior to the meeting of the national 
executive - comprising the executive com
mittee and representatives of all Bars - at 
Intundla on 16 March 2002. The national 
executive meeting offered an opportunity 
for the discussion of issues which would 
otherwise have been canvassed at the 
executive committee meeting, other than 
the Bill itself. This was ultimately circulated 
in April (and is dealt with below). 

I must record my appreciation to a ll 
colleagues on the executive committee for 
their work during our period together in 
office: in accepting particular areas of 
responsibility; in considering the various 
internal memoranda and drafts I have 
circulated; in representing the GCB; in 
making themselves available to discuss 
important issues. 

New initiatives 

The past year has seen three important 
initiatives adopted by the national execu
tive, responding to the Vuk'uzenzele call by 
the president in opening parliament at the 
beginning of the year: 

• 	 An offer to make avai lable teams of 
senior colleagues pro bono to clear 

backlogs of criminal appeals where these 
exist. This has borne particular fruit in 
Johannesburg where some 18 silks are 
sitting in 110 appeals during the court 
vacation, and in Kwazulu-Natal where 
17 silks are due to hear 104 appeals, and 
in Pretoria where 24 colleagues have sat 
in 100 matters. 

• 	 An investigation into a realistic and 
viable pro bono role for the Bar. Arising 
from this Sharise Weiner SC represented 
the GCB at an international pro bono 
workshop held at Johannesburg on 10 
May. At the inaugural World Bar 
Conference in Edinburgh last month 
(of which more below) practical mea
sures to follow through on this were 
agreed by all participating Bars. 

• 	 An endeavour to promote a fairer 
distribution of work and to expand Bar 
bursaries at local level through external 
funding. This builds on the existing GCB 
and local Bar bursary schemes, as well as 
recent initiatives such as the Pius Langa 
Scholarship funded by Nedcor. 

The individual Bars will be reporting back 
at the AGM in these respects. 

Other continuing initiatives to be singled 
out are advocacy training and pupillage. A 
very successful advocacy training gathering 
was held in the Drakensberg, with support 
from UK trainers led by Lord Justice 
Mummery. A radical reappraisal of pupil
lage is taking place under the chairmanship 
of SCA Judge Lex Mpati , following a 
symposium by the National Bar Examina 
tion Board and the likely shape of provi
sions in the Legal Practice Bill in this regard. 

The Mabula gathering 

I approached the Chief Justice, Acting 
President of the Supreme Court of Appeal 
and Minister of Justice last year with the 
proposal that a bosberaad be held. The 
suggested focus was a debate on proposals 
then in circulation for the restructuring of 
the courts, and difficulties relating to the 
selection and training of the judiciary. All 
gave their support to the proposal. I was 
able to obtain funding (from Brait Inc and 
the Nedcor Group), and the gathering duly 
took place at Mabula (near Warmbaths) in 
January. 

The gathering was very useful. It took 
place according to Chatham House Rules 
(frank discussions, no external quotations 
without consent). Justice Poswa, Willem 
van der Linde and I attended for the Bar; 
other professional organisations were also 
represented , as were the senior judiciary, 
ministry and department. 

The need for this kind of discussion is 
obvious. It anticipates and dissipates un
necessary conflict, promotes common goals 
and facilitates (we believe) the work of the 
chief justice and the minister. It is hoped to 
have a follow-up meeting. 
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Legal Practice Bill 

The last issue of Advocate reported on this 
extensively. The draft Bill tabled last year, 
and to which the GCB had expressed its 
strong opposition, was replaced (after an 
intensive process over months involving the 
Ministerial Task Team on which Chris 
Loxton and I served, latterly with Willem 
van der Linde) with a draft which provided 
for an independent national regulatory 
council of which a majority of members 
would be practitioners; provision for ac
creditation for regulatory purposes of pro
fessional bodies; and express recognition of 
the GCB in this regard for an initial three
year period . This Bill is open to improve
ment in a number of respects, but it is a 
significant improvement from the viewpoint 
of the Bar on the first drafts with which we 
were confronted. 

The LSSA has tabled its own Bill. This 
provides for recognition of the continued 
existence of advocates as a distinct form of 
practice, but seeks to create 'unified' regio
nal bodies of attorneys and advocates which 
would substantially regulate us . We have 
rejected this, but reiterated our desire to find 
a mutually acceptable solution. 

It is unclear at present as to the effect the 
BLA/Nadel withdrawal from the LSSA will 
have on the LPB process. 

The National Bar 
Examinations 

The overall results in respect of the three 
intakes on which I must report are as 
follows: 

• 	 June 2001: 115 pupils pupils wrote the 
NBE : 87 passed; 28 failed. Pass rate 
75,6% 

• 	 November 2001: 97 pupils wrote the 
NBE: 56 passed; 41 failed. Pass rate 58% 

• 	 June 2002: 124 pupils wrote the NBE: 69 
passed; 55 failed. Pass rate 54,8% 

An interesting spreadsheet of the profile of 
failures has been prepared by the secretariat 
in conjunction with the convenor. It de
monstrates that the prospects of success are 
greatly reduced if pupils have proceeded 
directly to the Bar without first obtaining 
other vocational experience, particularly as 
attorneys, prosecutors or magistrates. It 
also indicates a general correlation between 
poor achievement at university and poor 
Bar results, and that a significantly higher 
failure rate is evident in relation to entrants 
from certain universities. 

Court proceedings 

The GCB was the respondent in proceed
ings heard in the Constitutional Court in 
May arising from an application by Mr A S 
van der Spuy SC to declare the referral rule 
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unconstitutional. The Minister of Justice 
filed a notice supporting the application, 
then withdrew it and filed an affidavit 
supporting the continued existence of the 
Bar but asserting the unconstitutionality of 
the general common law referral rule. In 
argument for the Minister this stance was 
narrowed further. The GCB was repre
sented by Milton Seligson SC, Halima 
Saldulker and Alfred Cockrell to whom 
(with Ma1colm Wallis SC who initially led 
the team) we express, on behalf of all 
members, deep appreciation. Judgment 
was handed down on 18 July 2002 dismiss
ing the application for direct access. [See 
'Stop press' - page 2 - Editor} 

The appeal by the Competition Comrrus
sioner against the Pretoria high court 
finding that his decision relating to the 
GCB and its constituent Bars in December 
2000 was both inept and reflected bias is due 
to be heard by the Supreme Court ofAppeal 
on 15 August 2002. We again owe much to 
Schalk Burger SC, David Unterhalter and 
Hamilton Maenetjie for their work on our 
behalf. 

The GCB was also asked by the Con
stitutional Court to intervene as amicus in T 
F H van Rooyen & 2 Others v State & 6 
Others. The matter dealt with the important 
question of the institutional independence 
and constitutional legitimacy of South 
Africa's magistracy in the light of certain 
statutory provisions applicable to magis
trates . 

The GCB succeeded in a striking off 
application in the Eastern Cape Division 
against one Matthys, and in obtaining the 
suspension from practice in the Cape 
Provincial Division of R6semann. Similar 
applications are pending. Decisive action by 
Bars in regulation of the profession is more 
important than ever. 

I nternational contact 

The year has seen continued improved 
international contact. 

I attended the IBA Council meeting, and 
IBA Forum for Barristers and Advocates 
meeting, in Istanbul in June 2001 and in 
Dublin in May 2002. These gatherings offer 
important opportunities to compare notes 
on common problems such as maintaining 
independence of Bars, dealing with regula
tory and competition issues, and promoting 
professional training. 

They have also yielded tangible divi
dends. The bonds between us and the Bar 
of England and Wales have given rise to a 
placement programme for young juniors to 
work in chambers in London, to the pooling 
of materials on regulatory issues, to the 
strengthening of the advocacy training 
programme and to a contemplated joint 
initiative in the region (extending our foray 
last year in Lesotho to Namibia). 

The Paris Bar also now offers us an 
annual placement scheme. We have also, in 
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conjunction with colleagues from France, 
Canada, the Netherlands and the UK, had 
the opportunity to work on a steering 
committee to create an international Bar 
organisation to represent practitioners be
fore the International Criminal Court in 
The Hague. 

Undoubtedly a high point of the year was 
the inaugural World Bar Conference in 
Edinburgh. Justice Poswa SC and I repre
sented the GCB, and some 16 other South 
African colleagues attended. [See page 7 of 
this issue - Editor.} It needs however to be 
said here that this gathering of Bar leaders 
and members from Australia, England and 
Wales, Ireland, Hong Kong, New Zealand, 
Northern Ireland, Scotland, South Africa 
and Zimbabwe was an impn~ssive occasion. 

It did us good to know that there are some 
20 000 barristers and advocates around the 
world, in common law and civilian systems, 
committed to the continued growth of an 
independent referral profession. The gath
ering (and its commitment to an active 
future association of world Bars) was, as 
Mary Robinson (UN Commissioner for 
Human Rights, former President of Ireland 
and herself a barrister) said, "an idea whose 
time had come." 

I also raised funding locally to enable 
former Chief Justice Gubbay and Adrian de 
Bourbon SC, leader of the Zimbabwe Bar, 
to deliver papers at the conference. 

Follow-up initiatives on an international 
scale involving vocational training, dealing 
with regulatory issues and in advancing 
human rights initiatives (including pro bono 
schemes) have been agreed. 

A second such gathering by Bars from 
across the world is scheduled to be held in 
Cape Town in April 2004. This is both a 
considerable honour and challenge for the 
South African Bar. 

I was invited over the past year to deliver 
the Kapila Memorial lecture (jointly with 
Sir Sydney Kentridge QC to the Inns of 
Court), the annual Institute of Race Rela
tion Lecture in Johannesburg, to inaugurate 
the academic year of the Faculty of Law of 
the University of Stellenbosch, to address 
the 1926 Club in Johannesburg, to speak at 
the BLA / Nadel conference in Durban on 
the Legal Practice Bill , to serve on the 
Steering Committee for the Bar for the 
International Criminal Court, to serve on 
the host committee for the IBA conference 
to take place in Durban in October and to 
chair its session on regulation of the Bar. I 
have also been asked to address the North
West Circle of Attorneys in August on the 
Legal Practice Bill. 

Public statements 

Following consultation with the Executive 
Committee and chairs of the constituent 
Bars, the following public statements were 
issued by the GCB over the past year: 
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• 	 4 July 2001: Announcement re Pius 
Langa Scholarship 2002 to Ms Kamesh
ni Pillay. 

• 	 30 July 2001: Following 56th AGM in 
the Northern Cape. 

• 	 29 October 2001: Following special 
general meeting and election of nationa 
I executive. 

• 	 19 March 2002: Following National 
Executive meeting at Intundla adopting, 
inter alia, GCB Vuk'uzenzele. 

• 	 14 June 2002: Following arrest and 
detention of chairman and secretary of 
Zimbabwe Law Society. 

• 	 28 June 2002: Re World Bar Conference: 
Edinburgh: 27-29 June 2002. 

The GCe secretariat and 
the committees 

I again pay tribute to the GCB's highly 
efficient secretariat: its administrative offi
cer, Elize van den Heever, and her collea
gues Marietjie Bohme and Susan Molefe. 
The interests of all of us across the country 
are served on a national basis by the 
unremitting work of this small team. We 
salute you - not least for dealing with an 
exasperating group of practitioners sole 
distracted by the demands of their practices. 

We owe much, too, to all our committees, 
tribunals and individuals who have given so 
much of their time to the cause of advocates. 
I would particularly also like to mention 
those judges who have given their time to 

Gce goes to The Hague and 
Dublin 
A t the end of May, the GCB chairman 
1-\ spent four days attending two 
important international meetings. 

The first was a meeting of the Steering 
Committee for the formation of a Bar for 
the International Criminal Court. More 
than the requisite minimum of sixty 
nations have now signed the Treaty of 
Rome for the creation of the International 
Criminal Court (the United States main
taining its strong opposition). The ICC is 
accordingly set to become a reality by July 
2003. 

Experience in the International Crim
inal Tribunals for Rwanda and Yugosla
via strongly indicates the need for a body 
to represent and protect the interests of 
practitioners before the ICe. Thus un
fortunate situations have arisen before 
the ICTR and ICTY in terms of which 
members of the tribunals have issued 
directions in conflict. with ethical require
ments of practitioners from particular 
Bars, while administrative measures have 

assist with advocacy training and in mod
erating our National Bar examinations. 

I am particularly grateful to the deputy 
chairman of the GCB, Willem van der 
Linde, for taking over a number of burdens 
from me and for acting as chairman on a 
number ofoccasions in my absence from the 
country. 

Advocate 
The editorial committee of Advocate now 
comprises Willem van der Linde SC; Izak 
Smuts SC; Pingla Hemraj SC; Eduard 
Fagan and Frank Snyckers. 

We continue to strive for better writing, 
coverage of pressing issues, and news and 
views of interest to colleagues. Hennie 
Mellet continues to lead, guide and edit us 
- but your efforts are what it takes. If you 
criticise, contribute. If you contribute, 
please criticise. 

Envoi 

This is my third and final annual report as 
chairman. 

I have had the honour (and affliction) of 
two successive terms as chairman of the 
Cape Bar Council followed by three succes
sive terms as chairman of the GCB. These 
have been difficult times. I am very grateful 
to all those who have given their support, 
offering so much of themselves, over this 

been imposed by the registries of the two 
tribunals upon practitioners. 

The gathering was funded by the Ne
derlandse Orde van Advocaten, which 
celebrates its 50th anniversary this year. 
The working sessions were held in the 
symbolically appropriate Peace Palace in 
The Hague. 

The second meeting (which followed 
immediately) was that of the Council of 
the International Bar Associatioh in Du
blin. The IBA is currently involved in an 
important internal restructuring pro
gramme to make it more effective and 
focussed. Debates related largely to that 
topic, also to support for the development 
of a code of ethics for the ICC, and human 
rights activities of the IBA in trouble spots 
of the world. 

A meeting of the Forum for Barristers 
and Advocates of the IBA took place. This 
has been chaired by Frank Clarke SC 
(Ireland) and Ma1colm Wallis SC (South 
Africa). Discussions related to the need for 
the exchange of information in relation to 
common problems, particularly those cur
rently relating to attacks by regulatory 

time. They know who they are; I thank them 
profoundly. 

I am also grateful to the chief justice, 
the Acting President of the Supreme 
Court of Appeal, the Minister of Justice 
and Constitutional Development, the di
rector-general and staff of the Department 
of Justice, the friends and adversaries in 
the LSSA, the colleagues in AFT, BLA 
and Nadel. 

The cause is common: an independent 
profession, as an essential requirement for 
independent courts, themselves the linchpin 
of a constitutional democracy. 

We may irk each other and at times grow 
tired, but we really cannot compromise on 
this. 

I have a sense of able colleagues all 
around who will take up the challenge and 
move forward with new energy and com
mitment. We are hardly the first to strive in 
difficult times to strengthen the legal profes
sion and its role in society. 

DJ. Opperman said it 111 Negester en 
Stedeling: 

'Watter kaart of watter stel sal ek jou wys 
Om veilig deur die grysland heen te reis? 
Onthou altyd 
aan jou dade grens 'n ewigheid 
gee sin aan voorgeslagte deur die eeue 
heen ... ' 

agencies in different countries on the Bar 
and its response. Final planning was also 
discussed for the World Bar Conference in 
Edinburgh at the end of June. 

South Africa is represented on the IBA 
Council by Iqbal Gani (chair of the Law 
Society of KwaZulu-Natal) and Jeremy 
Gauntlett SC (as chair of the GCB). A 
pleasing development was that in the 
elections for the IBA Executive, an experi
enced and committed IBA participant, 
Sam Okudzeto of Ghana, was elected to 
the secretaryship. 

Emilio Cardenas of Argentina has been 
elected to the presidency of the IBA, and 
Frances Neate (United Kingdom) as vice
chair. 

It was apparent from the council meet
ing that the IBA is in an improved 
administrative and financial condition, 
and that it is vigorously engaged in 
important initiatives directed at training 
of young lawyers, human rights work 
(notably in Zimbabwe), and in serving the 
interests of lawyers generally. 
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