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W
hen the editor asked me 

to contribute an article on 
the training of advocates 

in the light of the Legal 
Practice Bill (the LPB), I could not help 
thinking of the words of the Vampire 
Marius: 

"Very few really seek knowledge in 
this world... few really ask. On the 
contrary, they try to wring from the 
unknown the answers they have already 
shaped in their own minds - justification, 
explanations, forms ofconsolation with
out which they can't go on. To really ask 
is to open the door to the whirlwind . The 
answer may annihilate the question and 
the questioner.,,1 

Are we really throwing the question 
out knowing that the answer may 
require us to redefine our role as 
advocates completely? Does the LPB 
leaves the Bar any choice. I don't think 
so . We are going to have to become an 
educational institution. Let me start 
with what we want to achieve. We want 
to produce advocates who are skilled 
technicians at what they do and are fully 
aware of the values and responsibilities 
of an advocate. 2 We also want our new 
members to be confident in their ability 
and to be independent. And we prefer 
that we should be the organisation 
providing the training necessary to 
produce such advocates. If these ideals 
can be met, it will take effort, innovation 
and a willingness to change? 

The current training programme of 
the Bar consists of: 
(a) 	 a prescribed syllabus for each offive 

subjects (civil procedure, criminal 
procedure, ethics, legal writing and 
motion court practice); 

(b) 	 a written examination in each of the 
five subjects; 

(c) 	 work experience, with certain pre
scribed tasks; 
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(d) 	 lectures; 
(e) 	 advocacy skills training. 

While it is a vast improvement on what 
we had in earlier decades, it still has a 
number of shortcomings. Critics argue 
that: (i) the syllabus is incomplete in both 
the subjects which have to be studied and 
in their content; (ii) the Bar exam is too 
academic and has become the focus ofour 
training programme; (iii) the work ex
perience is not supervised adequately and 
pupils receive little or no feedback; (iv) 
the lectures are unstructured and impro
vised; (v) there is too little advocacy skills 
training; (vi) the programme as a whole 
lacks cohesion; (vii) training of the same 
quality and intensity is not available to 
pupils from all parts ofSouth Africa; (viii) 
pupillageitisnotcompulsory; one can set 
up practice outside the Bar; (ix) the 
marking of scripts is neither transparent 
nor to objective standards set out in a 
detailed marking guide. 

The LPB postulates a Legal Practice 
Council with regulatory powers and 
supervisory functions with regard to 
vocational training for attorneys and 
advocates. Four provisions of the LPB 
combine to make it possible for the Bar 
to provide the training I have in mind: 
1 The training period is extended to a 

year and is obligatory.4 
2 The Bar is envisaged as an accre

dited organisation to provide the 
training on behalf of the Legal 
Practice CounciI.4 

3 	 Unremunerated (sic) community 
service for lawyers is envisaged, 
which can be performed by the 
provision of legal education and 
training on behalf of an accredited 
organisation.6 

4 	 Pupils will also have limited rights 
of appearance from the outset and 
may appear in the High Court after 
completing the first six months of 
their training.7 
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These provisions tie pupils, the Bar as an 
organisation, its practising members and 
even the judiciary into a scheme obliging 
all of them to co-operate to provide 
vocational training for advocates. 8 

International trends in 
advocacy training 

The international trend in vocational 
training for advocates is towards com
petency-based learning.9 For advocates 
these competencies are a mix of cogni
tive skills, interpersonal skills and pro
fessional attitudes which combine to 
enable the holder to perform at an 
acceptable level as an advocate. It is the 
method of acquiring those skills which is 
at issue here, not the need to master 
them. Skills are learnt by doing and are 
taught by demonstration. Readers of 
Advocate will be well aware of the 
advocacy training provided to us by 
the Inns of Court School of Law and the 
methodology used by them. Those 
methods can also be applied to the other 
parts of the litigation process. That is 
how litigation skills are taught in the 
United Kingdom, New Zealand and 
Australia, for the most part. I can speak 
to the methods used in NZ and Aus
tralia; others may have to explain how it 
is done in the UK. 

The methods used in New Zealand 
were described in an earlier article. lo 

They are exclusively based on skills 
training and the competency of trainees 
is determined in assessments based on 
tasks they could expect to perform in 
their early years in practice. The assess
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ments relevant to advocacy training are 
Interviewing and Advising, Negotiation, 
Writing and Drafting (pleadings and 
applications), Trial Preparation, Advo
cacy and Professional Responsibility 
(ethics). The course is delivered over 
thirteen weeks on a full time basis and is 
a prerequisite for admission as a barris
ter and solicitor. The Institute ofProfes
sional Legal Studies delivers the course 
on behalf of the Council of Legal 
Education, II which has similar func
tions to the proposed Legal Practice 
Council so far as vocational training is 
concerned. Parts of the course may be 
delivered via the internet in the near 
future. 

In some states of Australia the profes
sion is "fused"; in others the Bar and the 
solicitors' profession are separate. The 
emphasis there is also on competency
based training. The vocational training 
programmes for barristers differ from 
state to state as a result of their federal 
makeup. Their programmes have been 
approved by the Australian Council of 
Legal Education, and the typical course 
spans between 30 and 40 weeks of full 
time training. Parts of some of the 
courses are delivered on the web and in 
some the course includes approved 
workplace experience. 12 Most courses 
are centred on the skills required to deal 
with legal research, fact analysis, written 
and oral communication, interviewing 
and advising, negotiation and media
tion, advocacy, values and ethics, and 
practice management. Passing the pre
scribed course is a prerequisite for 
admission to the profession. 

What do we have to do to follow their 
example? The limits of this article allow 
me to give only the broad outline of the 
processes involved. I start with the 
premise that the Legal Practice Council 
is going to look to countries like 
England, Australia and New Zealand 
for guidance with regard to the regula
tion and supervision of vocational train
mg. 

Design, delivery and 
assessment 

It is unlikely that the Legal Practice 
Council would accredit an organisation 
which cannot deliver a Bar vocational 
training programme which is complete, 
meaningful and fair. There are three 

main parts to a bar vocational training 
programme deserving of accreditation. 

One: There has to be a course design. 
That course design will have to be 
prepared by a person or team of persons 
on behalf of the course provider (in our 
case, the Bar) and submitted for ap
proval. We shall have to do the follow
ing: 
(I) 	Determine what the core subjects of 

the course should be and design a 
syllabus for the content of each 
subject. 

(2) 	 Base the design of the course on the 
ethic that work produces compe
tence. The course should therefore 
cover all the different tasks an 
advocate may have to perform in 
practice and the pupil should be 
taught to learn by doing. 

(3) 	 Design the methodology for general 
skills which can be used for different 
transactions. For example, instead 
of teaching pupils how to prepare 
for a criminal trial, teach them the 
general technique which can be used 
to prepare for any type of case. The 
training programme should also 
progress from the simple to the 
complex, steadily improving pu
pils's skills and confidence. 

(4) 	 Promote a system which encourages 
and teaches the pupil to learn 
further skills independen tly. 

Two: The delivery of the course, like
wise, has to be approved . We shall have 
to do the following: 
(5) 	 Prepare the written and electronic

based course materials. If some 
parts of the course are to be 
delivered via the internet, the Bar 
will have to employ experts in the 
field of distance learning via the 
internet and will have to invest in 
the hardware and software to deli
ver the course in that mode. There 
are established web sites where the 
Bar can set up internet classrooms, 
for example http: //elearning.ecolle
ge.com and www.nicenet.net. 

(6) 	 Train the instructors who have to 
teach the pupils. 

(7) 	 Teach the course by way of a set 
programme of individual study, 
face to face teaching, internet based 
learning and practical exercises. 

Three: The assessment and certifica
tion processes have to be approved. This 
will require systems for: 

(8) 	 The provision of meaningful feed
back throughout the period of 
training. Feed back can be given 
orally in face to face teaching, 
electronically (within a reasonable 
time) in respect of web based 
exercises and in writing by the 
completion of marking guides in 
respect of other exercises. 

(9) 	 The conduct of regular assessments 
throughout the course, using stan
dardised tests and marking proce
dures. There should ideally be a trial 
run with individual face to face 
feedback for each assessment in 
the week before the final assessment 
of a particular competency. 

(10) The preparation of assessment 
guides setting out precisely what 
skills the pupil is expected to de
monstrate in each assessment. The 
examiner should complete a mark
ing sheet. The marking sheet should 
indicate in what respects the pupil 
has performed to the standards set 
out in the assessment guide and in 
what respects he/she has fallen 
short. Whether a performance is 
marked as competent/pass or not 
yet competent/fail should be mea
sured objectively, having regard to 
the relative importance of the var
ious sub-tasks which make up the 
complete performance. 

(11) The moderation of marked scripts 
to ensure that marking is to a 
uniform standard across the coun
try. 

The design, delivery and assessment 
functions should preferably be sepa
rated. Either the Bar or the Council 
may certify successful completion of the 
course for admission purposes. 

The complete range of skills 

In order to crea te a programme which 
is complete and meaningful, one has to 
identify all the steps involved in the 
litigation process first. They are: (a) 
interviewing; (b) advising and counsel
ling (including written opinions); (c) 
alternate dispute resolution methods 
(arbitration, expert determination, med
iation, negotiation); (d) initial fact ana
lysis and preservation of the evidence; (e) 
drafting statements of claim; (t) drafting 
pleas and special pleas; (g) drafting 
replications; (h) drafting exceptions 
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and applications to strike out; (i) draft
ing application papers; (j) preparing the 
case for trial- advising on the evidence 
and assembling the evidence; (k) coun
sel's personal preparation for trial- legal 
research, fact analysis and strategy; (I) 
protocol and ethics; (m) opening state
ments; (n) examination-in-chief; (0) 
cross-examination; (p) re-examination; 
(q) special procedures (handling exhi
bits, inspections, prior inconsistent 
statements, refreshing memory, hostile 
witnesses, expert evidence, objections, 
admissibility issues); (r) closing argu
ment; (s) motion court procedures; (t) 
reviews; (u) appeals; (v) general advo
cacy skills (communication, organisa
tion and presentation). 13 Pupil 
advocates also need guidance with re
gard to practice management, including: 
(w) bookkeeping for advocates (V AT, 
Bar and other levies, and income tax); 
(x) staff issues; (y) future professional 
development; (z) building up a library of 
resources. 

Three subjects taught at university at 
an academic level will have to be 
revisited. They are civil procedure, 
criminal procedure and the law of 
evidence. Ethics and professional re
sponsibility need to be taught perva
sively, as part of every other part of the 
course. These subjects dominate the 
daily life of the advocate, and they have 
to be taught in a practical setting, which 
the universities cannot do. 

Equity 

The training programme should also 
be fair. This entails two main principles. 
The first is that the quality of training a 
pupil receives should be the same for all 
pupils, no matter where they are situ
ated. This will no doubt result in 
problems with the delivery of the course, 

No longer an ivory tower 

but there is perhaps no alternative but to 
offer the face to face training at central 
places only, with pupils from the smaller 
Bars having to travel. 14 It would help if 
there were a training manual or text
book covering all the skills and techni
ques pupils have to learn. 

The second is that the assessments 
should be moderated and that there 
should be a procedure for appealing an 
assessment grade, for a second chance to 
perform the particular assessment or for 
a deferment of an assessment for reasons 
of illness and the like. The moderation of 
scripts to ensure that marking is to a 
uniform standard is important. These 
provisions may be set out in the regula
tions promulgated by the proposed 
council. 

Conclusion 

In order to be accredited as an organisa
tion providing Bar vocational training 
on behalf of the Legal Practice Council, 
the Bar's course will have to be on a par 
with international standards, modern 
methodology in teaching litigation 
skills, cover the complete range of skills 
required. It will also have to be delivered 
and assessed fairly, with the emphasis on 
providing exactly the same standards of 
training to every pupil wherever he or 
she may be situated. 

I think the LPB will change our 
approach to our profession forever. 
The vocational training of advocates is 
going to have to be undertaken by the 
Bar as an educational institution rather 
than as a professional society which also 
provides some training. Every advocate 
is going to be a teacher. Judges too. And 
the whole process is going to be overseen 
by the Legal Practice Council. Open the 
doors to the whirlwind. CO 
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