FORUM

Dialogue with the deaf
listening?*

or is someone

PM Nienaber
Retired judge of the Supreme Court of Appeal
n the title for the topic of the day I
clearly represent the general class of
deaf judges. I am not unmindful that
it has been stated authoritatively that
the worst judge is a deaf judge. No doubt
there are those, I can recognize some in the
audience, who would maintain that the
best judge is a dead judge. Let me moderate
the comparison by saying that the best
judge of another judge is a retired judge.
The topic poses the further question: "Is
someone listening?" The answer is: yes, the
open-minded judge is always prepared to
listen to counsel of perfection. But there
are two difficulties with that reply.
"Counsel of perfection" is by definition a
concept of non-existence and "open
minded judge" is by common experience
a contradiction in terms.
Of course we tend to forget, when judges
and advocates reprove each other, that
most judges are simply superannuated
advocates. The foibles of the advocate
are perpetuated in the judge. One such
common failing is a tendency to listen only
to what we want to hear. But that is
nothing new. So the question today is not:
do judges listen? But: do they listen even
less so than before, and if so, why so?
I am aware of two published articles in
recent times in South Africa in whichjudges
of the Supreme Court of Appeal have
ventured to comment on the interaction
between Bench and Bar. The one was by my
colleague, now my ex-colleague, Louis
Harms, renowned for his high threshold
of tolerance for nonsense being spoken
from the Bar. He was invited by the editor
of the Bar journal, Advocate, to contribute
an article on the topic "What irritates
judges?" ( 2001 December Advocate 24).It
was a short article. If I may be allowed to
distill what he said even further: what
irritates judges of appeal about advocates
are poor preparation and poor presenta
tion. Under poor presentation is also
understood a reluctance to get to and to
deal with what the judges, sometimes
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misguidedly, regard as the real point in the
appeal.
At the risk of doing exactly that, not
immediately getting to the point of today's
discussion , allow me to digress for a
moment: it does have some relevance to
what I am about to say later.
The primary objective of the advocate
before an appeal tribunal is to persuade at
least three out of five judges to accept his
submissions. But there should always be a
secondary purpose: and that is to be
helpful to the Bench; to assist it in
avoiding errors of law, even those in your
favour, and to make it easier for the scribe
to write a better judgment. To appear to be
helpful will in any event incite the
sympathy of the court and a sympathetic
court is a more compliant court.
An advocate has two procedures for
winning over the court to his side, one, his
heads of argument, two, his oral address.
In the effort to be helpful the heads of
argument should collect and collate only
those cases the scribe needs to cite in his
judgment and should marshal the argu
ments he can use in support of the sought
for conclusion. Good heads are ajudgment
in embryo.
Heads of argument create the platform
on which good counsel can then perform.
It is at the hearing of the appeal that he
magnifies his good points and skims over
his bad ones, skims over the good points of
his adversary and magnifies his bad ones,
corrects misapprehensions and develops
helpful suggestions from members of the
Bench. A good advocate invariably
exudes, and thus inspires, confidence in
the essential rightness of his case.
But of course all of this presupposes a
captive audience prepared to listen and
open to persuasion. I shall return to this
point in a moment.
I mentioned two recent articles. The one
was that of Judge Harms. The other
happens to be my own (" Regters en
juriste" 2000 TSAR 190). It is one I wrote
a few years ago as part of a Festschrift
dedicated to Professor JC van der WaIt,
rector of the Rand Afrikaans University,
who was about to retire. He was a student
of mine in the days when I was still an
academic. He then became an academic
and I stopped being one. The title of the
article, translated (since it was written in

Afrikaans), is " Judges and jurists." It is a
study of the relationship between academic
lawyers and the Bench. I took the liberty of
interviewing, and recording the views of,
fourteen of my own colleagues in order to
obtain an empirical and collective con
spectus of how judges of appeal viewed
their inter-active relationship with aca
demics. In the course of the article I also
paid tribute to the Bar by saying:
"The contribution of the bar should
never be under-estimated; it is rare that
good counsel will not direct the attention
of the judge to some point the significance
of which the judge himself did not
appreciate."
To me that was one of the characteristics
of a good advocate: one who was able to
reveal to you what you yourself missed or
misunderstood. The point I'm trying to
make, which is the starting point of what I
am about to say today, is this: it is an
injudicious judge who fails to heed good
counseL
My article also touched on something
said in the introductory paragraph to
today's session in the conference document:
"With the increasing pressure on appel
late courts there is a perceptible shift
towards greater reliance on written sub
missions and an abbreviation of oral
argument. Judges carry out an increasing
amount of preliminary research and form
strong prima facie views."
That such prima facie views exist is a
fact. Everyone of the judges I interviewed
admitted that in almost all cases, having
read the judgment of the court a quo and
the record and the heads of argument, they
formed some sort of an impression of
where the balance lies. In the article I
attempted to explore the nature of that
prima facie view - whether it is simply a
vague, general feeling of what will be fair in
all the circumstances or whether it repre
sents the judge's legal instinct, his sixth
sense, based on his background and years
of experience in practice, of what the legal
norm should be where the facts are a given.
By definition a prima facie view is only a
first and provisional impression. In prac
tice, and for present purposes, the crucial
question is: how conclusive is prima? How
much scope is there for oral argument to
dislodge that prima facie view?
There are, I think, four factors or
permutations to be taken into account in
approaching that issue. I list them before
discussing them in sequence:
• the facts and nature of the case
• the type of appeal procedure
• the quality of counsel
• the degree of open-mindedness of the
judge concerned.
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i. The facts and nature of the case
Some cases are simply lost causes. At the
level of an appeal that is perhaps less true
than at trial level. Even so, it is fair to say
that in about five out of ten appeals the
efforts of counsel will not substantially
alter the ultimate outcome; in three out of
ten bad advocacy can lose an appeal; and in
two out of ten good advocacy can win it.
One can argue about the mix. But as I have
said earlier a good advocate will always
make a difference to the process even ifnot
always to its eventual outcome. It could be
to the form of the order or to the reaso ning,
if only in the negative sen se that if counsel
could not find a flaw in a suggested line of
reasoning there can be none.

ii. The type of appeal procedure
By that I have in mind the amount of
preparation and premeditation exercised
by the members of the bench in advance of
the heari ng of the a ppeal. There are,
broadly speaking, three models:
• The judges come to the appeal cold, not
having been informed of the facts, not
having researched the law. There is no
time limit to the argument. In those
circumstances, the tabula being rasa,
there is ample scope for innovative
persuasion. Counsel is allowed free
range. The less the extent of prior
preparation by the judge, the greater
the potential for influence by counsel.
The converse, curiously enough, is not
necessa rily true. The more a judge
knows about a case the better he is able
to appreciate a complex submission.
• The second situation is when judges
apply self-help. They read the record.
They are furnished with and study the
heads of argument. They do some
research on the law. The time for
argument is limited but adequate. That
is the South African model. In South
Africa the appellant's counsel is given,
as a specific rule, I ~ hour for a rgument,
the respondent's counsel I~ hour to
respond and the appellant ~ hour to re
ply. But it is not an inflexible rule.
Presiding judges invariably allow for
overtime, especially when there is too
much talking from the captive audience
itself. Sometimes, on application, the
appeal is allowed to extend to more than
one da y.
• The third situation is when oral argu
ment is severely limited. In the US
Supreme Court it is twenty minutes, or
so I was told. Can that be right? To
argue against a timer must surely be
inhibiting. On the other hand it would, I
suppose, like an impending hanging,
concentrate the mind wonderfully. Sub
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lime advocates like the celebrated John
W Davis operated and thrived under
such restraints. All of you will no doubt
have read that splendid legal biography,
Lawyer's La wyer by William H Har
baugh. In it he mentions the famous
paper Davies delivered in 1940 entitled
" The Argument of an Appeal." The last
four items of his decalogue read:
" 7. Read sparingly a nd only from
necessity.
8. Avoid personalities.
9. Know your record from cover to
cover.
10. Sit down."
But I must say that as ajudge I am relieved
that we follow a less rigid system. The
other one leaves no time to engage in what
I call disputation and you call dialogue. If I
think back on how much I personally
gained, by way of understanding and
clarification, from some prolonged
courses of expert instruction I received
over the years from counsel of the calibre
of Douglas Shaw and M a1colm Wallis, I
am thankful that ours is a more relaxed
system. If time is too short the temptation
must be, from both Bar and Bench, to
declaim rather than debate.
iii. The quality of counsel
I have already said something about this.
The better the advocate the greater his
impact on the court. His impact depends
on three factors:
• hi s personality;
• his reputation. A reputation for never
punting bad points is worth ten bags of
eloquence. Eloquence, though always
pleasing to listen to, can make an
argument that is fundamentally not
so und , sound as if it is;
• and, of course, the cogency of his
submissions.
iv. The degree of open-mindedness of the
members of the Bench
This is the real point of the exercise today:
the persuadability of judges, individually
and collectively. It can be tested at three
stages:
• before the hearing
• during the hearing
• after the hearing.

(a) Before the hearing
Here again there is more than one issue:
I. do the judges debate a matter in
advance of the hearing of the appeal?
2. what is the effect on a judge's approach
if, as happens routinely in the SCA, the
writing of the judgment is allocated to
him before the hearing?

At provincial level matters are certainly
discussed in some depth before the hearing
of appeals. That is for a practica l reason.
The pressure of work requires that judg
ments, certainly in criminal appeals, be
given extemporaneously. And the one
judge must know in advance what his
colleague is going to say from the Bench if
he is to concur. It is only when matters are
unduly complex or take an unexpected
turn that judgments are reserved. In the
SCA, by contrast, judgments are as a rule
reserved. When I joined the court some 12
years ago there was a firm tradition, if not
a convention, not to discuss matters in
advance. One might discuss a troublesome
point with a colleague who is a kindred
spirit, even if he is not a member of the
court, and there may be a n en banc
discussion about procedure; and there
were sometimes preliminary discussions
about exceptionally long, complex or
technica l appeals, but think-tanks to
discuss the merits of pending appeals in
run of the mill matters never occurred.
Judges in any event sat in different panels
on different days. You may be anxious and
ready to discuss a particular point but not
the others. That was then. Nowadays, I'm
not so sure. It is my impression, I may be
wrong, that there are groupings amongst
some of the judges who thrash out matters
amongst themselves before the hearing and
then form a combined and united front at
it. That does not mean that there is silence
in court. There are vigorous exchanges but
one sometimes sensed that the purpose was
not so much to elicit answers but to assert,
rather than test, positions rather than
propositions. Whether this is true, and if
so whether it is a lasting trend or merely a
temporary aberration, is difficult to say.
But ifit is the former the result will be that
it will become that much more difficult for
counsel to change the course of a n appeal if
the consensus of the workshop is against
him.
In pa st times, when the court was
flooded with a mass of heavy work, such
an approach might have been seen,
misguidedly, as a time-saving and stream
lining device. But that is no longer the case.
There has been, during the past few
months, a dramatic reduction in the
volume of its work. That ma y be due to
unnecessary overwork in more recent
times or it ma y be the aftermath of the
proliferation of arbitrations that ha s be
gun to dominate the South African legal
scene. Whatever the ,reason, for the time
being at any rate the explanation of
"increasing pressure" does not hold water.
The second aspect I mentioned is the
provisional allocation of judgments. In
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earlier times, so I have been told, the
writing of ajudgment was only assigned to
a particular scribe at the post-hearing
conference. But as the volume of work
and the complement of judges expanded
there were two problems with that
approach: it lead to an imbalance in the
allocation of judgments between the
various judges and it caused delays in the
delivery of judgments. A new system was
devised which is still in place. The chief
justice, now the president, allocates the
work to a particular panel of judges and
the senior judge on the panel allocates the
judgment to a particular judge, assuming
of course that it will eventually be a
unanimous decision. Latterly a further
refinement has been introduced. The
various presiding judges now meet in
advance of their allocations to ensure a
fair distribution of work. That sometimes
means that the wrong judge lands up with
what eventually proves to be a wrong draft
judgment.
Why should this be a factor in relation to
the open-mindedness of the judge con
cerned? Because he may be tempted to
draft the entire judgment in advance of the
hearing and, having done so, may then be
consciously or sub-consciously reluctant
to change his mind. That does happen I'm
afraid. There is the well known story of the
judge, famous for his wit, whose clerk by
mistake circulated his draft judgment not
in last week's but in next week's appeal. He
was at his wits' end. A judge who is
committed to protecting his turf is course
less open to persuasion than his uncom
mitted colleagues.

To be assigned a judgment in advance
does give the process a kick-start. It
enables one to prepare the groundwork
for the judgment and equips you to ask the
right questions of counsel who are steeped
in the intricacies of the case. But that is as
far as it should go.
(b) During the hearing
This is when, for the first and only time, all
the parts of the process and all the actors
function together, when the Bar can
engage the Bench and when the Bench,
by questions bounced off the Bar, can
persuade or be persuaded by their collea
gues. It is an ongoing process devised to
find the right solution to a dispute which,
by the very fact of being before a court of
appeal of final instance, is a serious and
enduring one. The solution must be found
by the Bench with the help of the Bar.
Appearances sometimes to the contrary,
Bench and bar are not locked in an
adversarial relationship. But the Bar can
only help if the members of the Bench
want to be helped. All judges need help.
Some will even admit it. This, then, is
when the open-mindedness of the mem
bers of the bench is put to the test. As I
have said earlier all judges have at least
some partially digested views on the case.
Some prima facie views harden into
conviction sooner rather than later. Some
judges end their journey at their very point
of departure. With such judges counsel
find themselves arguing against a brick
wall and, in the idiom of the title of our
topic today, a brick wall is stone deaf.
But others are less confident that they

Advocacy training
Lord Justice Mummery in his report to the Lord
Chancellor on the teacher training workshop at the
Drakensberg Sun* in January 2002 made the following
observations:
"For several years the Advocacy Training Committee of
the General Council of the Bar of South Africa and other
senior members of the South African Bar have participated
in courses run in England by the Continuing Education
Committee and the Advocacy Training Department of
Gray's Inn. The courses provide instruction in advocacy
and professional ethics for pupils and for practitioners in
their first three years of practice. The courses also include a
programme for training members to teach advocacy ...
Over the last six years teams of Gray's Inn practitioners
have been invited to South Africa to assist in setting up and
developing similar programmes there. In the closing
plenary session of the [Drakensberg teacher training]
workshop there was general positive agreement about
the value of the exercises.
Some of the pupils added that, although the object of the
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are blessed with an unerring instinct for
the right answer. A few are so pliable
that they can rightly be described,
mostly behind their backs, as weak.
But by and large most judges, notwith
standing their initial impressions of the
case, are by nature and inclination
persuadable, one way or the other,
when a matter is finely poised and the
court is divided.
(c) After the hearing
Oddly enough very little active debate
takes place either at the post-hearing
conference or when the draft judgment or
judgments are circulated. The protocol
seems to be that it is bad form to try and
persuade your colleague that he is making
a fool of himself.
To sum up: from the above resume it is
apparent that the only time and place for a
structured debate between all the partici
pants to the process is at the hearing of the
appeal. The judges come to that debate
with a greater or lesser susceptibility to
being deflected from their prima facie
views. Part of the task of counsel who,
depending on the view of the judge or
judges concerned, is clutching at what may
be called the wrong end of the straw, is to
break down and overcome that judge's
built-in resistance based on his precon
ceived notions about the case. That may
sometimes be difficult but it can be done.
And it does happen rather more often than
one thinks. So the short answer to the
questions posed are: one, nothing is new;
two, all else being equal, better counsel will
prevail.
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workshop had been to train the teachers rather than the
pupils themselves, they had also derived a lot of benefit
from taking part.
I am in no doubt that everyone at the workshop learned
a good deal from it. It was especially impressive to see
senior members of the legal profession giving up valuable
time in their busy lives to learn the skills of transmitting .
their undoubted advocacy experience and skills to those
just setting out their careers in advocacy. The mixing of age
groups, of members of the Bar and Bench, of both English
and South African lawyers, both socially at informal
mealtimes and professionally in the working groups, was
another rewarding aspect of the workshop. I think that we
all benefited from sharing in the process of learning and
teaching something of real value, even in the short span of a
two day workshop.
I also thought that the South African Bar found it helpful
to have the support of English barristers and judges, who
have acquired considerable experience of the problems of
training successful practitioners to teach advocacy."

* See the report by Sharise Weiner se in 2002 April Advocate 16.
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