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The institution of 
silk in 2003 

The GCB's position is that the status 
currently known by the term "Senior 
Counsel" or "silk" should be limited to 
those with experience and excellence in 
forensic advocacy. If it is thought 
desirable to recognise experience and 
excellence in other fields of legal 
endeavour, this should be done by way 
of some other status created for the 
purpose and designated by another 
name. (In practice, the position in 
South Africa is that trial specialists 
come exclusively from the ranks of 
practising advocates. An attorney with 
right of appearance in the high court 
could notionally develop a substantial 
practice as a trial specialist. The position 
of such attorneys is dealt with towards 
the end of this memorandum. For the 
rest, references to attorneys in this 
memorandum are to attorneys who 
perform the traditional work of attor
neys.) 

2 	The GCB's position is rooted in the 
history of the institution of silk. More 
importantly, the institution of silk as a 
marker of experience and excellence in 
forensic advocacy has served and con
tinues to serve an important function in 
the administration of justice, particu
larly by enabling clients (lay and 
corporate alike) to identify a trial 
lawyer of recognised ability for their 
particular needs. 

3 In England, which gave birth to the 
institution of silk, the status has a 
history going back more than 400 
years. At a relatively early stage in this 
history the status became distinctive of 
those with experience and excellence as 
barristers. Megarry, writing in 1962 
(Lawyer and Litigant in England (1962) 
at 90-91), stated that over 90% of silks 
in England were practising barristers. 
Only a handful of silks were lawyers in 
government service or distinguished 
academic lawyers, and the conferral of 
silk on these persons had attracted some 
criticism. In England the status of silk 
was never until recently conferred on 
solicitors. The position has changed 
only because solicitors now have the 
right to appear in the higher courts, with 
the result that solicitors who are trial 
specialists (but no others) are eligible for 
silk. The very use of the term "silk" as a 
synonym for Queen's Counsel status, 
referring as it does to the court garb of 

the barrister, identifies the essential 
nature of the institution. 

4 The nature of the institution in England 
appears clearly from the 2003 guidelines 
for the appointment of Queen 's Counsel 
issued by the Lord Chancellor's Depart
ment. Paragraph 2.1 of the guidelines 
states that to be eligible for appointment 
as Queen's Counsel an applicant must, 
among other things, be an advocate who 
appears regularly before the courts or 
equivalent fora of England and Wales or 
the European Court of Justice or the 
International Court of Justice or the 
European Court of Human Rights. 
Among the criteria for appointment is 
"outstanding ability as an advocate" 
and "a large and high quality practice 
based on demanding cases" (para 3.1). 
The guidelines state that appointment as 
Queen's Counsel "is essentially a mark 
of distinction in advocacy" and that for 
this reason the Lord Chancellor will 
have regard principally to the qualities 
displayed by candidates in their practice 
before the higher courts (para 3.3). 

5 In England the conferral of silk is not 
regarded simply as an honour. The 
institution is recognised as playing an 
important function in the administra
tion of justice. This function was pithily 
summarised as follows in paragraphs 7.7 
and 7.8 of a report produced for the Bar 
of England and Wales by a committee 
under the chairmanship of Sir Sidney 
Kentridge QC in response to concerns 
expressed by the Office of Fair Trading: 

" 7.7 As well as representing an honour, 
the rank of QC is a good indication, 
even if not a guarantee, to a client 
with an important and difficult case 
that an advocate who practises in 
the relevant field of law can be 
trusted to handle such a case. It is 
of value to solicitors, particularly 
those who do not regularly instruct 
counsel in a particular field. It is of 
special value to foreign clients. The 
point was made in the response of 
the recently formed European Cir
cuit of the Bar that in the experience 
of its members the rank of QC is an 
internationally recognised quality 
mark which plays an important 
role in ensuring the competitiveness 
of English advocates in litigation 
outside the UK and in international 
arbitrations. Its value is also recog
nised in the well-known 'QC clause' 
in many insurance policies. If, as we 
recommend, restrictions on direct 
access to barristers are relaxed, the 
rank of QC is likely to have an even 
greater utility as a quality mark. 

7.8 	The value of the QC system is not 
limited to the information that it 
provides to purchasers. It also plays 
a role in the maintenance of stan
dards. Not all the qualities required 
of an outstanding advocate have a 
market value. For example, profes
sional qualities such as integrity and 
independence, courtesy and brevity 
in presentation are not necessarily 
valued by clients (and may be 
regarded by some as a positive 
disadvantage). However, such attri 
butes are rightly included in the 
criteria for the appointment ofQCs. 
Part of the value of the QC system, 
in our view, is that it recognises such 
qualities and thereby assists in 
maintaining high ethical standards 
among advocates." 

6 The institution of silk also took root in 
English colonies and has survived in a 
number of these countries. In New 
South Wales silks are, as here, known 
as "Senior Counsel" rather than 
"Queen's Counsel". The 2002 Protocol 
for the appointment of Senior Counsel 
stresses that the designation 
" provides identification of barristers 
whose standing and achievements jus
tify an expectation, on the part of those 
who may need their services as well as 
on the part of the judiciary and the 
public, that they can provide outstand
ing services as advocates and advisors, 
to the good of the administration of 
justice" . 

7 The Protocol goes on to say that 
appointment as Senior Counsel 
should be restricted to practising 
advocates. Among the essential criter
ia for appointment is "[skill] in the 
presentation and testing of litigants' 
cases, so as to enhance the likelihood of 
just outcomes in adversary proceed
ings". Candidates are expected to have 
practices demonstrating some or all of 
the following: experience in arguing 
cases on appeal; a position of leader
ship in a specialist jurisdiction; experi
ence in conducting major cases in 
which the other party is represented 
by Senior Counsel; experience in 
conducting cases with a junior; con
siderable practice in giving advice in 
specialist fields of law. 

8 The procedure for the 	appointment of 
silks in England and (for example) New 
South Wales reflects the essential nature 
of the institution. A high premium is 
placed on the views of the judiciary, and 
indeed mandatory mechanisms have 
been established to ensure that these 
views are properly and fairly gathered. 

Advocate April 2003 10 



GCB NEWS 

9 In South Africa the institution of silk 
has developed In the same way. 
Appointments have for all practical 
purposes been confined to practising 
advocates, and In the making of 
appointments the views of the judi
ciary have always been of great 
importance. The status has never to 
our knowledge been conferred on 
attorneys. (We leave aside the early 
days in Natal, where until 1932 a 
system of dual practice prevailed, 
with the result that some attorneys 
conducted practice as barristers.) 
There has been no practice of award
ing the status to academic lawyers. In 
an article written by Ellison Kahn in 
1974 (Silk (1974) 91 SAL] 95), the 
learned author stated that according 
to his researches silk had been 
conferred on only two academic 
lawyers (George Wille in the 1920's; 
Eric Emmett some time between 1938 
and 1945). 

10 There are a number of reasons which 
make it highly desirable that the status 
of Senior Counsel should continue to 
be confined to the ranks of practising 
advocates. 

II Legal practice is something quite 
distinct from academic law. Although 
there are instances ofiawyers who have 
engaged in both areas part-time, the 
trend in South Africa has been for 
lawyers to engage exclusively in the one 
field or the other. The skills which 
make for success in the one field are 
very different from those which lead to 
success in the other. 

12 	 Legal practice in turn can take various 
forms. Forensic advocacy is a distinct 
area of practice. It calls for skills and 
attributes which are quite different 
from those required by persons who 
perform the traditional work of attor
neys. We do not for a moment suggest 
that forensic advocacy is more impor
tant than other fields of practice, 
merely that it is a distinct and specia
lised field. While this observation is 
unlikely to be disputed by any lawyers 
in South Africa, its accuracy is borne 
out by the fact that although attorneys 
acquired rights of appearance in the 
superior courts in November 1995, the 
conduct of virtually all contested 
matters in the superior courts con
tinues to be entrusted by attorneys to 
advocates. There are no signs that this 
is likely to change. 

13 	 It is in this specialised field of practice 
forensic advocacy - that the status of 
silk has become a marker of particular 
experience and excellence. Because of 

its history, the status has become 
associated in the minds of the public 
with forensic advocacy. The institution 
enables attorneys and litigants with 
important and difficult cases to identify 
an advocate with sufficient experience 
and expertise to have the conduct of 
their cases in court. 

14 	The need to retain silk as a certification 
of experience and excellence in forensic 
advocacy is all the more important in 
the light of the way in which members 
of the bars have historically operated in 
South Africa (and are likely - despite 
anticipated legislative changes in the 
regulatory regime - to continue oper
ating). They are sole practitioners. In 
the absence of special circumstances, 
they accept any brief at a proper 
professional fee. Because of their 
professional independence there IS 

ordinarily no person for whom or 
against whom they can or will refuse 
to act. In principle, therefore, any 
member of the public can obtain the 
services of an advocate of his choice, 
however controversial or unpopular 
his cause may be. 

15 	 This is no unrealised ideal. Time and 
time again in our legal history, persons 
who have been the subject of state 
oppression or who have been charged 
with heinous cnmes or who have 
wanted to test the boundaries of the 
law in some or other controversial field 
have been able to secure the services of 
senior counsel to argue their cases. 

16 	The identification of advocates with 
particular experience and excellence is 
not only important for members of the 
public in general. Attorneys themselves 
attach value to it and find it useful. 
Although the larger firms of attorneys 
would frequently deal with and thus get 
to know a significant number of 
advocates, many smaller city firms 
and country attorneys would rarely 
have cases warranting the employment 
of senior advocates. When they do, the 
status of Senior Counsel enables them 
to identify a suitably skilled advocate 
to whom to entrust the case. Most 
practising silks would have had the 
experience of being contacted by and 
accepting briefs from such attorneys 
with whom they had no prior profes
sional connection. 

17 	 We do not think it can be doubted, 
therefore, that the administration of 
justice is enhanced by the existence of a 
distinctive institution which identifies 
advocates of particular experience and 
excellence. Such an institution - Senior 
Counsel status, or silk - already exists 

and has usefully performed precisely 
this function (and no other) for many 
years. There is thus no reason to 
change the nature of the institution. 
To confer silk more widely will only 
dilute its proven value in its historical 
sphere of operation. 

18 	 If Senior Counsel status were to be 
conferred not only on practising 
advocates but also on attorneys and 
academics, separate criteria would 
need to be developed for each separate 
class of lawyer. While length of 
experience is always a prerequisite for 
silk, it is never in itself a sufficient 
qualification. Advocates are assessed 
by their leadership in forensic practice. 
Important considerations are - the 
nature of the cases they have con
ducted in court, the frequency with 
which they have appeared against silks 
and been briefed to lead juniors, the 
number of reported cases in which they 
have appeared, their appearances be
fore the Supreme Court of Appeal and 
the Constitutional Court, and so forth. 
These criteria could not sensibly apply 
to academics nor to attorneys. (The 
fact that an attorney happens to have 
been the briefing attorney in a big case 
often says very little about the experi
ence and expertise of the attorney. 
Frequently the briefing attorney is 
very junior, the conduct and direction 
of the case being shaped by counsel.) 

19 	 Not only would the criteria be differ
ent. The procedure for assessing appli
cations would also have to be different. 
As already noted, in the awarding of 
silk to advocates the judiciary plays an 
important role, one which significantly 
enhances the credibility of the institu
tion. This is possible only because 
advocates who apply for silk would 
have appeared frequently before the 
judges of their division and because the 
nature ofan advocate's work in court is 
such as to allow the judges to form an 
opinion as to the ability of the 
advocate. Academics, by contrast, do 
not appear in the courts at all. 
Similarly, many attorneys specialise in 
fields other than litigation. And those 
that do have a litigation practice are 
very rarely involved In substantial 
opposed matters in a capacity other 
than instructing attorney, a role which 
would very rarely enable judges to 
form a view of the ability of the 
attorney concerned. 

20 	The various bars also play an important 
part in the assessment of silk applica
tions. This process of peer review is 
possible because the bars remain rela-
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tively small organisations, and the 
senior advocates who are involved in 
screening silk applications would gen
erally have personal knowledge of the 
candidates. They would have led them 
as juniors, appeared against them and 
so forth. We are not aware of any 
similar professional body ofpeers which 
could screen silk applications from 
academics. In the case of attorneys, 
thei r n umber is so much grea ter than the 
advocates that doubt must exist as to 
whether the professional bodies con
cerned would have sufficient knowledge 
of all their colleagues to enable those 
bodies properly and fairly to screen 
applications. 

21 	 It is not the purpose of this memo
randum to attempt to identify the 
criteria and procedures which might 
govern a decision to accord a special 
status to academics or attorneys. It is 
enough to say that the criteria and 
procedures would be so different from 
those applicable to advocates as to 
make it not only pointless but indeed 
inappropriate to utilise a single institu
tion for the purpose. Senior Counsel 
status should be confined to practising 
advocates. If it is thought necessary to 
confer a special status on academics or 
attorneys, this should be done by some 
other designation. 

22 	Although it is not the purpose of this 
memorandum to argue the case for or 
against the recognition of a special 
status for senior academics or senior 
attorneys, we doubt whether such 
status is needed. Although the confer
ral of silk is undoubtedly a great 
honour for the recipient, the institu
tion's justification is not primarily as 
an honour. We have attempted to show 
that the institution fulfils an important 
role in the administration of justice. 

Join us at the 4th National 

SAPSAC Conference on Child 

Abuse Pretoria, 13 to 15 May 


If you are involved in handling children 
who have been physically or sexually 
abused. this conference is a must. Guest 
speaker Prof Ray Bull from the United 
Kingdom on Good Practice in Child Inter
viewing and Achieving Best EvidenceJrom 
Particularly Vulnerable Children. Also 
prominent local speakers. 

Contact the Secretary, SAPSAC, 

for details: 012332-3109 

sapsac@cybertade.co.za 


The South African Professional 

Society on the Abuse of Children 


23 	 From the perspective of the adminis
tration of justice, there does not seem 
to be any need to identify academics of 
particular experience and excellence. 
Legal academics are very rarely en
gaged to assist in the preparation or 
conduct of litigation . Their principal 
contribution (apart from their impor
tant role in teaching students) takes the 
form of published writings. Experience 
and excellence in the academic world 
has its own rewards, for example 
through attaining professorships and 
the like. 

24 	Most attorneys practise in firms. A 
member of the public looking for legal 
assistance would generally seek to 
identify a firm rather than an indivi
dual. Furthermore, a client needing 
assistance in substantial litigation 
would not necessarily or even ordina
rily require a senior attorney. As 
already noted, almost all substantial 
litigation in this country is conducted 
in court by advocates. In many large 
cases conducted by Senior Counsel the 
briefing attorneys are quite junior. In 
non-litigious work, clients requiring 
the assistance of top attorneys to draft 
difficult contracts or to give specialist 
advice on (for example) tax would 
either have an existing relationship 
with an attorney or would identify a 
leading firm rather than being guided 
by the senior status of individual 
attorneys. 

25 	 However, if a special status for senior 
academics and senior attorneys is 
thought desirable in the administra
tion of justice, there is no reason why 
this should not be done by way of 
separate institutions with their own 
designations and criteria. This will 
avoid confusion and will ensure that 
the respective and very different fields 

of excellence marked out by the 
designations are understood by those 
who may attach significance to or seek 
to be guided by the designations. 

26 Because attorneys acquired the right 
of appearance in the superior courts in 
November 1995, it could be argued 
that attorneys who have exercised 
their right of appearance by develop
ing practices as barristers should also 
be eligible for Senior Counsel status. 
At the present time, however, this 
strikes us as only a notional possibi 
lity. In practice, attorneys generally 
confine their High Court appearances 
to unopposed work. Very seldom do 
attorneys appear in court on opposed 
matters of any substance. The pro
spect seems remote of any attorney in 
the foreseeable future developing a 
court practice of the kind which 
would justify the awarding of silk on 
the strength of forensic advocacy. 

If and when that day arrives, it will 
be necessary to consider whether it is 
not desirable to confine silk status to 
independent sole practitIOners 
(whether attorneys or advocates) 
who observe the cab-rank rule and 
are thus available to represent any
body who properly briefs them. 

27 	 Finally, the awarding of silk status 
honoris causa (as in the recent case of 
Nelson Mandela in England) ob
viously stands on a different footing. 
The letters patent of such a recipient 
should, we suggest, make it clear that 
the status is being conferred honoris 
causa. In the nature of things, such 
awards would be rare and would be 
conferred in recognition of some or 
other outstanding service to society 
rather than excellence in advocacy or 
the practice of law. m 

Christian Lawyers' Association of South Africa 
The board of the Christian Lawyers' Association of South Africa (CLASA) have 
appointed John Smyth QC, a former English barrister and founder of Zambesi 
Ministries, Zimbabwe, in 1986, as their national director with effect from 1 December 
2002 in succession to Reg Joubert. 

The headquarters of CLASA have moved to the Durban area and full details are as 
follows: 

PO Box 200 Umdloti 
KZN 4350 
tel/fax: 031-568-1423 
cell: 083-653-8804; 
e-mail: headoffice@c1a.org.za 

CLASA invites all lawyers (and spouses or partners) to an address by John Smyth on 
"Democracy today: majority rule or tolerance at any cost?" at the Johannesburg 
Country Club, Napier Rd, Auckland Park, on 2 June 2003 at 17h30. The meeting will 
be hosted by Judges Neels C1aassen and Suretha Snyders. 
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