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Learning from Gray's Inn 

Schalk Burger SC, Cape Town 

I
had a most enjoyable weekend in 
London in the company of Graham 
Lopes SC from Durban and the two 

young practitioners, Hoosen Gani and 
Nana Makhubele, from the Pietermar
itzburg and Pretoria Bars respectively. 
The South Africans were treated like 
friends, and although we worked very 
hard, I think we all learnt from the 
experience and again became aware of 
how important it is to work at our 
relationship with Gray's Inn. 

First, the one important innovation 
which we would certainly have to 
consider is to involve an attorney at 
each training session. It is particularly 
helpful in having a new view on 
presenting an argument to an irascible 
judge: the attorney time and time again 
reminds us that it is important for 
counsel to stand up to the Bench, and 
that there is a PRO element vis-a.-vis the 
client involved in any court appearance. 
Second, much of the time was spent on 
ethical questions: it seems to me to be 
very helpful especially in the context of a 
young practitioners' refresher course, 
when the youngsters have been in 
practice for a year or three, and when 
the practical application of what have 
been theoretical principles of ethics 
comes to the fore. 

Their whole system of continuing 
training seems to me to merit serious 
consideration. It is of course always a 
problem with person power, but it is very 
important to involve our young practi
tioners (one to five years) in continuing 
training, perhaps even having the Bar 
council concerned set minima thresholds 
for continued practice. In London young 
practitioners are obliged to spend 48 
hours per annum on continuing training. 
The weekend at West Dean counted for 
18 of these hours, and there is then a 
formal evaluation process at the end of 
the weekend to make sure that the young 
practitioner did not only attend the 
course, but that he or she had spent 
approximately six of the 18 hours in 
preparing. 

The English civil law and procedure 
did not really pose major problems for 
the young practitioners. The course is 
not directed at civil procedure, but 
advocacy skills, and from that point of 
view I would have thought that nobody 

in our contingent learnt more than the 
two young practitioners. 

Pupillage: an overwhelming 
problem with numbers 

GO van Niekerk SC, Durban 

T
he KwaZulu-Natal Bar Council 
decided during the course of last 
year that the time had come to 

limit the number of pupils who would be 
permitted to undergo pupillage. The 
reason for this decision was that the 
Durban Bar has, in the last few years, 
experienced a dramatic increase in the 
number of pupil applicants. By January 
2003, the number of applicants had 
doubled to 30 in comparison to the 
average yearly intake of pupils for the 
period 1999-2001. This is a countrywide 
phenomenon as the Johannesburg, Cape 
and Pretoria Bars have experienced the 
same problem although on a larger scale. 
This phenomenon appears to be a 
consequence of the proposed one-year 
pupillage system likely to be required by 
the Legal Practice Bill. 

The decision to limit numbers was 
motivated by a concern that the quality 
of pupillage is being compromised 
mainly because of the lack of a large 
enough pool of potential pupil mentors. 
In an attempt to cope with increased 
numbers and in order to increase the size 
of the pool, the pupillage committee was 
previously obliged to allocate pupils to 
mentors who, on the one end of the scale, 
were not sufficiently experienced and, on 
the other end of the scale, were far too 
senior. 

A limit on the number of pupils raises 
two questions. The first is how many 
pupils the Bar is capable of accommo
dating, and the second is what selection 
criteria to apply. The first problem is 
relatively easy to solve. In Durban the 
pupillage committee examined the list of 
junior members and concluded, after 
eliminating from the list members who 
are too junior or too senior and those 
who are exempt from taking pupils, that 
there is a pool of approximately 40 
members who are able to take pupils. 

The second problem concerning the 
selection criteria was more difficult to 
solve. A number of options were 
considered, including the proposal by 
Patric Mtshaulana in his paper Trans
formation ofthe Bar: Going Forward that 
pupils should be chosen according to 
merit to be established according to a 
points system in which a number of 
different factors would be considered, 
including university results, experience, 
and whether the applicants are black, 

fem ale or disabled . Although this pro
posal appeared to be attractive, its 
implementation was found to be diffi
cult and rather too mechanical. 

It was ultimately decided to apply the 
proposed guidelines Admission of Pupils 
by Constituent Bars drafted for the GCB 
by Martin Brassey Se. This document 
(at the time of writing not yet approved 
by the GCB) suggests that the selection 
of applicants should occur in two stages. 
During the first stage, applicants should 
be considered by the Bar of their choice. 
During the second stage and if unsuc
cessful, attempts should be made to 
place applicants at other Bars, if they 
are suitable. The main criterion is 
whether an applicant has the ability 
and commitment to succeed. In making 
its assessment, it is recommended that 
the selection panel should take into 
consideration 
I university exam results (making some 

allowance for disparities between 
standards at universities); 

2 subsequent practical experience; 
3 competence and commitment evinced 

during the interview with the pupil; 
4 patterns of past discrimination and 

the need for diversity in the Bars; and 
5 in the case of applicants who are 

applying to repeat pupillage, their 
performance in previous National 
Bar Examinations. 

The draft guidelines make the point that 
efforts should be made, when interview
ing aspirant pupils , to rate them system
atically, but that the mechanical 
application of a check-list is generally 
undesirable. 

In applying the suggested guidelines 
the pupillage committee interviewed 30 
applicants from whom 15 pupils were 
chosen. The process of selection was, 
unfortunately, laborious and time-con
suming because the majority of appli
cants were new graduates without any 
work experience, and their university 
results fell more or less in the same range. 

The experience gained in this first 
process of selection in Durban shows 
that it is necessary to inform universities 
well in advance of closing dates for the 
submission of applicants, of a decision 
to limit numbers, the manner in which 
the selection process occurs, and the 
selection criteria applicable. The failure 
to do so leads to resentment on the part 
of those who are not selected and may 
even lead to litigation . This experience 
also shows that aspirant pupils would be 
well advised to qualify themselves 
beyond the LLB degree, and preferably 
to obtain suitable experience before 
applying to undergo pupillage. 
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