
The high court as upper 
guardian of all minor children 
D Brandaw, Family Ad,'ocate's Office, 
Durban 

T
he Mediation in Certain Divorce 
Matters Act 24 of 1987 has given 
the Family Advocate certain 

limited powers within which he or she 
may act to safeguard the best interest of 
a minor child. If the Family Advocate 
deems it expedient, he or she may apply 
to the court concerned for an order 
authorising an enquiry. This Act also 
authorises the Family Advocate to 
appear at any trial or divorce action, 
to adduce relevant evidence to the 
action or application and to cross
examine witnesses. 

The Family Advocate is in fact the 
legal representative of the minor child in 
pending divorce actions, and in applica
tions for the variation, rescission or 
suspension of a court order that will 
have a bearing on the well-being of a 
minor child. 

Recently I was involved in a highly 
complex matter that, in the absence of 
any other interested party, required 
some person to intervene in order to 
safeguard the short-and-Iong term well
being of the minor child. 

The first problem I encountered was 
whether the Family Advocate had the 
locus standi to move an urgent applica
tion in the high court in order to protect a 
minor child from being subject to on
going physical and psychological harm. 
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and Bar councils. Whilst protecting the 
freedom of association of these practi
tioners, the Bill nevertheless seeks to 
protect the public who are exposed to 
what currently is either the unregulated or 
insufficiently regulated mode of practice of 
such persons. 

Gag order removed 
The AGM resolved to amend rule 

4.18.3(f) of the Uniform Rules of Profes
sional Ethics to permit members to express 
their opinions in the media in pending 
cases. The amended rule 4.18.3(f) now 
reads as follows: 
'It is undesirable for a member to express 
an opinion in the press, by letter, article, 
interview or otherwise on any matter 
which is still pending in the courts. 
Notwithstanding the aforegoing, a mem
ber may express an opinion in the media, 
in general terms, on an issue which is still 
pending, provided that the member does 
not thereby purport to pre-judge the 
result.' 
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I telephoned Deputy Judge President 
Galgut for advice on this issue, as the 
statute in terms of which the Family 
Advocate is empowered to act, did not 
grant this specific power to the Family 
Advocate. 

Judge Galgut encouraged me to move 
the urgent application in my capacity as 
Family Advocate because the court in its 
role of upper guardian would do all in its 
power to protect the interests of a minor 
child. He stated, ' ... it seems to me that 
the Family Advocate has locus standi in 
terms of the common law.' 

When I moved the application before 
the court the following morning, I had 
the pleasure of experiencing further the 
warmth and the whole-hearted commit
ment of Judge JH Combrink in exercis
ing the high court's role as upper 
guardian of all minors. The judge stated 
that I should not have been so diffident 
in moving an application in my capacity 
as Family Advocate. He further stated 
that the Family Advocate should see 
itself as an arm of the high court 
in its role of upper guardian of all 
minors. 

The judge differed somewhat from 
Judge Galgut's initial appraisal in that 
in his view a judge of the high court 
derives locus from the common law in 
its role as upper guardian of all minor 
children. In this capacity the high court 
can and will empower a Family 
Advocate in enabling him or her in 
moving an application to protect the 
well-being of the minor child. 

Interest on overdue debts 
Rule 7.7.18 which provided that members 
may levy interest on amounts due and 
payable by an attorney calculated from the 
due date for payment until the date of 
receipt of payment at the mora rate 
prescribed from time to time was reinstated. 

Gce subscriptions waived 
during maternity leave 
Of particular interest to women at the Bar 
was a resolution of the AGM to exempt 
women members from paying subscrip
tions for a period of four months during 
maternity leave. A formal application to 
the constituent Bar is necessary. 

Increase in GCe 
subscriptions 

Since membership subscriptions were 
last increased three years ago, the AGM 
resolved to increase GCB subscriptions as 
follows: 
- Silks: increase from R 160,00 to R200,00; 
- juniors of 5 years and above: increase 

from RI05,00 to R140,00; 

LETTERS TO THE EDITOR 

The matter I was dealing with 
brought another challenge to the 
limited powers of the Family Advo
cate. I was faced with the situation 
that the mother of the minor child in 
question had signed an agreement 
selling the house at what appeared to 
be half its value. The conveyancers 
concerned were applying tremendous 
pressure on the mother of the minor 
child in question to sign the conveyan
cing documen ts. 

I urgently phoned Judge A Jappie. 
The judge's response to my query was 
that the sale of the property at about half 
of its market value would deprive the 
minor child of financial resources that he 
would need in future. The judge was of 
the view that an interdict preventing the 
sale of the movable property would 
protect the financial interests of the 
minor child. Judge Jappie stated that 
the Family Advocate had a duty to act in 
such an instance. 

I would be failing were I to omit to say 
that Mr Maddern at the North Eastern 
Divorce Court has been equally forceful 
in ensuring that all things necessary were 
done to provide the best for this young 
child. 

It is with great peace in my heart that I 
continue in my role as Family Advocate 
- as I know that the high court is as 
committed to the well-being of minor 
dependent children as any biological 
parent would be. CO 

- juniors under 5 years: increase from 
R53,00 to R60,00; 

- members in their first year of practice re
main exempt from paying subscriptions. 

50:50 governance continues 
The AGM resolved to amend article 3(f) of 
the GCB Constitution (which provided for 
50:50 governance of the GCB to continue 
until the 2003 AGM), to be extended for a 
further three years. 

AFT simultaneously gave notice of its 
intention to call a special general meeting 
during October 2003 to consider a pro
posed amendment to the constitution to 
provide that instead of 50% representivity 
of black members, there be 50% represen
tivity of AFT members. 

The incoming GCB executive com
mittee are: Willem Van der Linde SC 
(chair), Justice Poswa SC (deputy chair), 
Norman Arendse SC (vice-chair), Fayeeza 
Kathree (honorary secretary), Renate 
Williams (assistant honorary secretary), 
Tayob Aboobaker SC, Jannie Eksteen 
SC, Ish Semenya SC, Sharise Weiner SC 
(additional members), and Archie Findlay 
SC (ex officio). CO 
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