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GCB memorandum accon'lpanying tile draft 
Legal Services Protector Bill 

INTRODUCTION 
1. 	The memorandum was submitted by the General Council of 

the Bar of South Africa to the Minister of Justice and 
Constitutional Development. It came about in the following 
circumstances. 

2. 	In answering a question in Parliament recently, the Minister 
explained the complexity of issues concerning the regulation 
of the legal profession, as follows: 
. 	 'Nothing has changed as far as this is concerned and I am 

consequently hesitant to say when the Bill will be 
introduced into Parliament. We cannot afford to rush 
legislation of this nature for the sake of getting it to 
Parliament at any cost, and eventually find that we have a 
product which is not in the best interests of a sound and 
stable legal profession.' 

Or Maduna explained that his Department had done some 
preparatory work for purposes of making a submissio~ to 
Cabinet. It had set out the differences between the two verSIOns 
of the Bill - one by the majority of the members of the Task 
Team and the other by the Law Society of South Africa. He 
added: 

'We need to try to reconcile these differences of opinion 
between the two groups as far as possible and if we 
cannot, we need to ensure that decisions are made in the 
best interests of the legal profession as a whole.' 

3. 	The GCB and the LSSA met in East London on 8 March 
2003 in an historic attempt to reconcile principled differences 
between the LSSA position and that of the draft BiB 
proposed by the ministerial Task Team. Befo~e, both h~d 
been leading participants in a complex and multilateral senes 
of discussions, later in the form of a Task Team convened by 
the Minister. This process culminated in the submission to 
the Minister last April of a draft Legal Practice Bill produced 
by the Task Team, but not suppor~ed by the L~S~, and 
shortly followed by a draft Bill submitted to the Mlruster by 
the LSSA itself. Since then, discussions have taken place 
between the LSSA and representatives of the paralegal 
profession in relation to which important 'pr~gress has been 
made. Inherent difficulties related to draWIng In a brand new 
component into the wider profession have however militated 
against these yet being accomplished. 

4. 	At the same time, the LSSA and the GCB made a renewed 
endeavour to establish common ground. After the meeting 
in East London, the LSSA and the GDB agreed to establish 
four working committees to address four distinct areas of 
concern that affected the practice of law in South Africa. 
They were the Legal Practice Bill, the Satchwell Report, 
Briefing Patterns, and Rules governing a~torneys a~d 
advocates appearing together. These comrruttees met In 
Pretoria on 17 May 2003, and there debated the issues. 

5. 	The upshot of that meeting was a proposed Bill dealing with 
the establishment of a legal protector. However, the LSSA 
committee could not take a final position on this issue, and 
needed to obtain a mandate. The parties arranged to meet 
again on Saturday 21 June 2003, in an attempt to finalise a 
joint submission to the Minister before the end of June 2003. 

6. 	In the meantime, the GCB requested the LSSA to agree to 
request an urgent joint meeting with the Minister to impress 
upon him the need for the profession itself to reach consensus 
on the fundamental issues of strlicture and governance. The 
LSSA undertook to revert as to whether it would agree to 
such a meeting. 
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7. 	Before the LSSA reverted to the GCB on this issue, it met 
with the Minister without the GCB being present. After that 
meeting, the LSSA requested the GCB to defer the follow-up 
meeting that had been arranged between them for 21 June 
2003. 

8. 	Since the establishment of an office of a Legal Services 
Protector is a matter in respect of which the parties are agreed 
in principle, and since this issue need not be placed on ~he 
same time-line as that of the regulation of the profeSSIOn 
itself the GCB has resolved to put forward the attached draft 
Bill for consideration. This is in keeping with the increased 
international trend towards incremental legislation where 
this is appropriate. 

ESSENTIAL PRINCIPLES 

9. The GCB and LSSA have agreed that the following 
principles are essential to the future of the legal profession 
under a constitutional democracy: 
- The rule of law, an independent judiciary, and access to 

justice for all. 
- An independent self-regulating legal profession as a 

necessary pre-requisite for the promotion and protection 
of these values. 

- The acceptance of the responsibility reposing !n legal 
practitioners as officers of the courts of South AfrIca. 

-	 The commitment of the legal profession to ensure proper 
training of legal practitioners, and t~e maintenan~ of 
appropriate mechanisms for the protectIOn of the public to 
whom legal services are rendered. 

ESSENTIAL FEATURES OF THE BILL 

10. 	The GCB considers that the Bill addresses an important 
current deficiency. This is to set up an independent and 
respected agency able to entertain complaints r~garding the 
operation of the legal profession in a way whlc~ ~al~nces 
principle and cost- effectiveness. First-inst~nce dlsclpl~nary 
jurisdiction would remain with the recogruzed profeSSIOnal 
bodies, thus requiring the profession, appropriately, in the 
first place to take responsibility for itself. 

11. 	It would also leave in place the common law and statutory 
powers of the court to strike off or otherwise discipline 
practitioners, who are of course officers of the court. It 
would for the first time, create however a means of ' first 
instan~' disciplinary control in relation to practitioners 
who choose to practice outside the membership of the 
incorporated law societies and Bar councils. This, on the 
one hand respects the freedom of association of such 
persons, but on the other, seeks to protect the public who 
are exposed to what currently is either the unregulated, or 
insufficiently regulated, mode of practice of such persons. 

CONCLUSION 

12. The GCB is committed to a timetable of continuing 
discussion in relation to the wider relationship between 
their bodies other bodies and the need to make provision 
for paraleg;ls within the wider profession. The complexity 
of the issues in this regard, to which the Minister has 
referred, is higher such that it is unlikely that the process can 
be accomplished before the end of this year. The existence 
of general consensus regarding the introduction .of a legal 
services protector, its immediate value to the publIc and the 
general improvement in the regulation of th.e wider legal 
profession is however such that the GCB belIeves that the 
attached Bill - drawing heavily on both the Task Team 
draft and that of the LSSA - should speedily be introduced. 

13. 	The GCB offers its support for and co-operation with the 
department and the Portfolio Committee on Justice in 
promoting the expedited adoption of the Bill. 

Johannesburg, 25 June 2003 
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