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Efforts in Zimbabwe. Judge bashing Chairman's 

I
n the life of the Bar another year has 
passed. It is appropriate to reflect on 
some ofthe events of the past year and 
their significance for the future. 

Efforts in Zimbabwe 
At the time of writing, the decision to 
withdraw all charges against Judge 
Blackie had just been announced. The 
role of the South African Bar in that 
affair is a matter for the record. Without 
belittling what must have been anxious 
behind-the-scenes diplomatic and not so 
diplomatic effort, it may be mentioned 
that it was the South African Bar that 
spoke out immediately and unequivo
cally against what some euphemistically 
called 'police conduct' in Zimbabwe. 
However, having then just come from 
the Inaugural World Bar Conference in 
Scotland where we had heard Adrian de 
Bourbon SC and retired Chief Justice 
Tony Gubbay speak, we knew that far 
more sinister muscles were being flexed. 
We knew of that government's high 
intolerance of criticism and opposition 
in any form; we knew of the steps taken 
against Mr Tsvangirai, Mr Moyo, Mr 
Shumba, and many others. We knew of 
the packing of the Bench; we knew of the 
irritation which the New Bench displayed 
to counsel arguing cases against the 
govern men t. 

Public statements are one thing; deeds 
are another. The Bar mustered the 
financial support of the other referral 
Bars across the world. It secured the 
attendance of retired Appeal Court 
Judge John Smalberger as an interna
tional observer on behalf of the Forum 
for Advocates and Barristers at the first 
appearance of Judge Blackie. It received 
Judge Blackie in Johannesburg. It 
obtained the pro bono services of one of 
its best criminal law practitioners. The 
defence was prepared. We knew then 
what we had suspected all along: that the 
charges had no foundation whatsoever 
and were a cheap slight to the integrity of 
a man of calibre. Under persistent 
pressure, the prosecution wilted. 

The fight in Zimbabwe continues. The 
trial against Judge Paradza is still 
pending. In his case too, the Forum for 
Advocates and Barristers will be funding 
the disbursements. He too is being 
defended by a top silk at the South 
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African Bar, also pro bono. Mr Tsvan
girai is also being defended bya veteran 
South African silk. 

During this past year, the Zimbab
wean intolerance of judges spilled over 
into monarchical Swaziland, where the 
executive said unashamedly that it did 
not intend carrying out court orders with 
which it did not agree. There the defence 
of the rule of law was given over to the 
judges. This task they performed fear
lessly. They too were schooled in the 
South African tradition, the ChiefJustice 
having been a practising advocate and 
silk at the Johannesburg Bar, and the 
judges of appeal having been judges on 
the South African Bench. 

Judge bashing 
Here at home there have recently been 
three high-profile attacks on the judi
ciary. The first was by a member of the 
Kwazulu-Natal provincial legislature, 
who responded to the statement by all 
chief justices in the Southern African 
region condemning the arrest of Judge 
Paradza, by saying that judges tended to 
hide 'behind their independence when 
they got into trouble'. The second was by 
the Minister for Justice and Constitu
,tional Development when he severely 
criticized Appeal Court Judge Edwin 
Cameron for the latter's public compar
ison of the government's AIDS policy 
with holocaust denial. And the third was 
when recently the chairperson of the 
Parliamentary Select Committee for 
Justice suggested that judges were lazy 
and overpaid. When the various judges 
president publicly denounced this state
ment, he described their reaction as 
'hysterical' and inappropriate, since (he 
suggested) only the Chief Justice should 
be making statements of this kind. 

What does this all augur for the future 
of the judiciary in these three countries? 
In Zimbabwe, the pressure, which the 
world is increasingly bringing to bear, 
will not relent until there is a regime 
change. But there is every indication that 
until that happens, the New Bench will 
remain beholden to the executive. The 
number ofnew judges who have recently 
received farms is sufficiently large to 
ensure this. This means that the defence 
of liberties there will, for now, continue. 
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In Swaziland, the executive has recently 
undertaken that it will abide court 
orders. Granted, it has before given such 
undertakings and reneged on them; but 
there too the international pressure is too 
large, and the country too small, for the 
executive to continue acting thus. So for 
now, one is cautiously optimistic. 

The local attacks must be seen, as is the 
case with most things, in their proper 
context. The first attack referred to above 
was immediately rejected by the minister, 
and so can be discounted. The second 
attack does, of course, concern a matter 
of immense public importance. Judge 
Cameron's speech is appropriately strin
gent, given the topic. And so, whatever 
the merits or demerits of the govern
ment's position, the minister was equally 
entitled to defend the policy of his 
government. He did not attack the 
independence of the judiciary in doing 
so. This incident too can be discounted. 

The third attack was more serious. The 
tone and language have been addressed 
by the Chief Justice's subsequent state
ment that the different arms of govern
ment should display appropriate 
courtesy to one another. But the sugges
tion that judges, as opposed to courts, 
would be managed causes concern, as 
does the notion that the productivity of a 
judge is measured by the number ofhours 
she or he sits in court. If that were the test, 
the highest courts in the land would fail. 
One has every understanding for the 
attempts of the department's Court Ser
vices Business Unit's efforts to streamline 
the delivery ofcourt services to the people 
who pay for them. Indeed, the efforts and 
ingenuity displayed in finding solutions 
to the current and recurring problems are 
nothing less than laudable. 

That is however a world apart from 
Continued on page 2 
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Annual general meeting 

GCB meets Chief State Law Adviser 
Contributed by Fayeeza Kathree, honorary secretary of the General Council of 
the Bar of South Africa 

T
he GCB's 58th annual general 
meeting was held at the Vineyard 
Hotel, Cape Town, on 25 and 26 
July 2003. High on the agenda 

featured the Legal Practice Bill and 
relations with the State Attorney. 

The GCB had invited the Chief State 
Law Adviser, Mr Enver Daniels, to 
discuss the briefing patterns of the 
various offices of the State Attorney. 
He was accompanied by Mr Krish 
Govender, the State Attorney in Dur
ban, and Mr Island Maqoma, the State 
Attorney in Bisho. Mr Daniels said that 
he believed that the Bar and the State 
Attorney were in a relationship tanta
mount to a partnership: the State 
Attorney was the Bar's biggest client 
and the Bar ought to acknowledge this 
fact by ensuring that the fees which its 
members rendered were fair, and that 
their services were of the highest quality. 
He said that the Office of the Chief State 
Law Advisor appreciated the role played 
by the Bar in the administration of 
justice, and so fully supported the Bar 
as an institution. The briefing policy 
followed by the various offices of the 
State Attorney was both 'rational' and 
'fair' and designed to spread work more 
equitably so as to give black advocates, 
who were not previously considered, an 
opportunity of representing the State. 
'This,' he said, 'doesn't mean that I will 
be excluding all white counsel. My new 
briefing policy has in fact reached white 
men and women at the Bar who were 
traditionally not briefed by the offices of 
the State Attorney. I am however duty-

Judge bashing 
Continuedfrom page 3 

thinking that the answer lay in mana
ging judges, and publicly saying so. 
There are two substantive objections to 
this. The first is that the separation of 
powers will not admit of the one arm of 
government 'managing' the other. In 
this context there is nothing wrong with 
a jealous protection by the judges of 
their independence; in fact , it should be 
welcomed. The second objection is that 
no credit whatsoever is given to the 
many overworked and hopelessly un
derpaid judges. This type of attack does 
nothing to boost their morale, let alone 
simply. acknowledge their efforts in 

bound to ensure that briefs from the 
State Attorney are spread equitably to 
both black and women members of the 
Bar. I remain committed to transforma
tion of the legal profession and being the 
largest firm on the African continent, I 
believe that the offices of the State 
Attorney are well placed to support 
members of the Bar.' 

It was agreed that the GCB will 
propose a GCB/State Attorney Proto
col for acceptance by Mr Daniels, which 
will define the understanding reached at 
the meeting. 

Legal Practice Bill 
The developments surrounding the 
Legal Practice Bill were reported. Both 
the Law Society of South Africa and the 
GCB were awaiting the minister's 
response to the Bill which his task 
team, under the chairmanship of Geoff 
Budlender, had proposed. The GCB's 
invitation to the LSSA jointly to see the 
minister in June, had been pre-empted 
by the LSSA's visit to the minister. 

Competition Commission 
The 'pre-final' position of the Competi
tion authorities is that most of the 
central uniform rules of professional 
ethics offend the Act, and that they are 
not required to maintain professional 
standards or the ordinary function of the 
profession. It is clear that the survival of 
the Bar as an institution has come under 
severe attack from that source. The 
Pretoria Bar agreed to take responsi

what are sometimes (depending on the 
division) very trying conditions. 

Of course there is nothing inap
propriate with being concerned that 
the judiciary should also be subject to 
productivity scrutiny, but the appro
priate manner of doing so lies within 
the already existing hierarchical struc
ture: the judge president of each 
division. The future? I believe that 
the exchange did not cause any 
permanent damage and that if any
thing it served as a valuable lesson in 
the demarcation of legitimate criticism 
and inappropriate challenge. 

Two new GCB projects 
Two new GCB projects will not have 

bility for the further processing of the 
application for exemption. 

One-year pupillage 
Pursuant to the resolution of the GCB 
executive committee and the leadership 
of the ten Bars in March 2003 in East 
London adopting the report by John 
Mullins SC, the AGM resolved that a 
one-year pupillage be implemented from 
January 2004. Pupillage will accordingly 
extend from 16Januaryt031 December, 
and the National Bar Examination will 
be written at the end of September/ 
beginning October. Spicko Dickson SC 
was appointed as National Pupillage 
Co-Ordinator; he, Mullins SC, Chris 
Marnewick SC and Sharise Weiner SC 
were appointed to integrate the Marne
wick training proposals into the Mullins 
curriculum. 

Legal Services Protector Bill 
The AGM also resolved to submit the 
GCB's draft Legal Services Protector 
Bill to the Minister of Justice and 
Constitutional Development for his 
consideration. The Bill deals with the 
establishment of the Legal Services Pro
tector to entertain complaints regarding 
the operation of the legal profession (see 
page 39 of this issue). First instance 
disciplinary jurisdiction would remain 
within the recognised professional bod
ies thus requiring the profession, appro
priately, in the first place to take 
responsibility for itself. The Bill would 
also leave in place the common law and 
statutory powers of the court to strike 
off or otherwise discipline practitioners. 
It would, for the first time, create a 
means of 'first instance' disciplinary 
control in relation to practitioners who 
choose to practise outside the member
ship of the incorporated Law Societies 

Continued on page 5 

managed to make the editor's strict 
deadlines for the current edition. The 
first is the Young Leader's Seminar 
held at Glenburn Lodge just outside 
Johannesburg on 4 and 5 July 2003, 
and the second is the Pupil Entry 
Course, conducted for two weeks 
starting 14 July 2003. Both are fresh 
initiatives, and were well received. The 
Pupil Entry Course in particular was 
of the highest quality, supported as it 
was by top practitioners (both those 
teaching and those organising) who in 
the best traditions of the Bar gave of 
their time and effort to improve the lot 
of eager but not always experienced 
pupils. Our appreciation extends to 
them. III 
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