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Contributed by Archie Find/ay SC, convenor of the NBEB 

T
he National Bar Examination 
Board (NBEB) symposium 
was held in Stellenbosch from 
11-13 April 2003. Some 45 

delegates attended the symposium. As 
the topics were wider than matters 
purely within the ambit of the NBEB, 
the delegates included lecturers, chair
persons of pupillage committees, the 
convenor of Advocacy Training, the 
chairman and deputy chairman of the 
GCB, and those who had represented 
the GCB in regard to the Legal Practice 
Bill. 

The symposium was opened by Chief 
Justice Arthur Chaskalson, whose key
note address raised several topics of 
concern which featured in the discus
sions which followed. 

The first and second morning sessions 
were chaired by Judge Lex Mpati of the 
Supreme Court of Appeal. These ses
sions dealt with the topic' Whether the 
Bars' training and pupillage systems 
sufficiently equip young members to 
provide quality legal services in the 
courts.' During the debate, the follow
ing proposal was put forward by Gerald 
Farber Se: there should be a standard 
practical training programme country
wide; there should be a system whereby 
practical skills of pupils should be tested 
and assessed as part of the examination 
system; it should be necessary for any 
pupil to pass the examination in this 
expanded form as a sine qua non for 
admission to practice. The proposal was 
deferred for consideration at the final 
session. 

At the end of both sessions, Judge 
Mpati summed up as follows: 
• 	 The answer to the question whether 

the Bars' training and pupillage 
systems sufficiently equip young 
members was clearly, in the view of 
the meeting, in the negative. 

• 	 The difficulty was how the problem 
should be addressed. 

• 	 The system of pupillage was a good 
one, but required improvement. 

• 	 One of the obvious ways of over
coming many of the difficulties was to 

extend the period of pupillage to ten 
or twelve months. 

• 	 Further suggestions were that a for
mal approach should be made to the 
universities to persuade them to 
improve their curricula so that aspir
ant advocates received better training 
and were beter educated on procedur
al and practical matters. 

• 	 A further suggestion was made that 
during the extended period of pupil
lage, a practical legal training school 
or schools should be set up. 

It was noteworthy that the deputy 
chairman and others from Advocates 
for Transformation (AFT) indicated 
that AFT considered that the fault in 
relation to insufficient black advocates 
coming into the system, lay not with the 
examination system, but elsewhere. 

The topic of the first afternoon session 
was: 'Should the Bars be limiting the 
number ofpupils at each intake and, ifso, 
on what basis?' This session was chaired 
by Nic Treurnicht SC who summed up 
the debate and discussion as yielding the 
conclusion that, in principle, there was a 
practical difficulty of too many appli
cants for pupillage who cannot be 
properly processed in the system, and 
that accordingly the Bar would be forced 
to limit the intake. (He recognised the 
query raised by Gerald Farber that the 
new Legal Practitioners Act might 
require the Bar to take all comers and 
that this might have a bearing on the 
accreditation of the Bar if it did not do 
so, although the general feeling of the 
meeting was that this was not a major 
concern.) 

In his summary, Nic Treurnicht 
stated: 
• 	 The meeting clearly accepted the need 

for limitation, and the individual Bars 
should accordingly be asked to assess 
their capacity, both at the level of 
maximum capacity and ideal capacity. 

• 	 In applying a restriction, applicants 
would require to be screened accord
ing to various criteria which should 
include previous legal experience; 

previous relevant experience; pre
vious other experience; academic 
results; whether they have repeated 
pupillage; and the need for transfor
mation (to ensure a proper spread at 
the Bar of race and gender). 

Chief Justice Arthur Chaskalson deliver
ing the keynote address at the symposium. 

The further question that arose was how 
these criteria should be employed, le 
entailing: 
• 	 a system of weighting; or 
• 	 a more informal system, having regard 

to the particular elements, but ensur
ing that the aims of transformation 
have been addressed. The delegates 
were opposed to a fixed quota as this 
might lead to dissatisfaction in the 
light of previous experience. 

The second afternoon session was 
chaired by Judge Philip Levinsohn of 
the Natal high court. 

The topic was: 'Should the examina
tion system in its present form be retained 
or should the mode of testing/evaluation 
be altered (in particular whether there 
should be more emphasis on written 

Judge Philip Levinsohn of the Natal high 
court, who chaired one of the sessions. 
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papers or oral examinations and to what 
extent trainers' evaluations should be 
taken into account}.' 

Judge Levinsohn summed up the 
feeling of the meeting as follows: 
• 	 Concern still exists that the examina

tion is viewed by many black pupils 
with a measure of suspicion and that 
one of the obvious solutions was to 
ensure that more black members of the 
Bar be appointed examiners and to the 
board itself, and that, if necessary, 
official observers of AFT and/or BLA 
attend the oral examinations. 

• 	 The examination system as a whole 
was considered to be good, but during 
pupillage practical training in regard 
to Legal Writing and the conduct of 
suitable exercises should be intro
duced into the advocacy training 
course. 

• 	 The meeting was agreed that multiple 
choice questions should not be asked 
in the examination. 

• 	 The meeting felt that the judge 
moderators should continue to serve 
on the board as they performed a very 
important function and also enhanced 
its status. 

• 	 There should be more communication 
between the examiners and the re
spective Bars. 

The first session of the following morn
ing concerned the topic 'Should the 
present curricula and subjects be changed 
and, if so, on what basis?' Judge W 
Thring of the Cape high court chaired 
this session. He summed up the discus
sions as follows: 
• 	 There was concern about the size of the 

syllabus and the fact that pupils would 
have difficulty in mastering all the 
content, although this problem was 
likely to fall away should pupillage be 
lengthened to ten or twelve months. 

• 	 The meeting felt that the syllabus 
should be divided into two sections, 
namely: 
- a first part of all matters which the 

pupils should know thoroughly; 
-	 a second part reflecting matters of 

which the pupils should be required 
to have only a basic knowledge. 

• 	 The meeting felt that the proposed 
new section on Magistrates' Courts 
Civil Practice should be held over 
until the period of pupillage had been 
lengthened. 

• 	 The meeting was of the view that a 
further new subject, Forensic Techni
ques, should be introduced into the 
examination and linked with advo
cacy training. 

• 	 The meeting expressed great concern 
about the low standard of some 
universities and supported the notion 
that they should be approached in this 
regard. 

The discussions of the final session on 
'The way forward' were summed up by 
me as follows: 
• 	 The offer by Chris Marnewick SC to 

assist in writing a programme for 
conducting lectures and practical 
training should be taken up. 

• 	 There should be a National PupiUage 
Committee which would include the 

present NBEB, the advocacy trainers 
and the lecturers (and which would 
possibly perform the function of 
recruiting suitable aspirant black 
advocates). This committee should 
work through a three- fold process, 
namely: 
-	 an extension by the GCB of the 

period of pupillage; 
- if such extension is granted, the 

appointment of a specialist sub
committee to integrate theoretical 
and practical testing; 

- the restructuring of the NBEB to 
include additional members, in par
ticular a head of advocacy training. 

• The meeting was agreed that the 
above proposals would have to await 
a decision from the GCB. 

Continued on page 11 

At the NBEB symposium 

Gerald Farber SC, Nic Treurnicht se, P Jooste, Jannie Eksteen SC, and Sharise 
Weiner Se. 

Gerrit Pretorius SC, Andre Gautschi SC, Cynthia Pretorius, John Mullins SC, Simmy 
Lebala and Soraya Hassim. 

August 2003 Advocate 7 



GCB NEWS 

of justice and has to take on new ing the sedition charge - which NBEB symposium 
responsibilities, so as to contribute to pressure had resulted in his freedom . 

Continuedfrom page 7 the quality of justice. He stressed the • Judge Albie Sachs, a member of the 
international dimension of the judi
ciary's new responsibilities , in that 
judges in every jurisdiction are daily 
contributing to the quality of justice 
internationally. He commented on the 
initiatives of certain judges and stated 
that 'Initially, I 
was astounded 
by the proac

South African Constitutional Court, 
in a session entitled 'Equality: the 
limits of law' explored the constraints, 
opportunities and challenges in rely
ing on law to address racial, gender 
and other forms of inequality. 

tive approach .. . in certain Canadian 
of the Indian jurisdictions as few as
Supreme Court, 

but I soon rea seven cases went on trial 

lised that, if tha t 
court was to 
perform its es
sential role in 
Indian society, it had no option but to 
adopt the course it did and I con
gratulate it for the courage it has 
shown' . 

• 	 Christopher Patten, talking about 
'Law, globalisation and the common 
good' , commented on the fact that 
globalisation had brought many bles
sings and offered 'stupendous oppor
tunities' (as he put it) . With reference 
to the war on Iraq and America's role 
therein, he stated that it was ' a 
thoroughly dangerous notion that 
power and law somehow stood in 
opposition to each other. Law could 
only be sustained by power and power 
could not be contained by law. The 
USA was effective because it did not 
only rely on its $400 billion spent on 
defence, but also on its promotion of 
liberal democracy, human rights, 
individual freedom , and the rule of 
law. 

• 	 A leading Malaysian advocate, Kar
pal Singh, spoke about the principle of 
the 'common good ' with reference to 
the interplay between the executive, 
the judiciary and the legal profession. 
He severely criticised the Malaysian 
government's attempts to discipline 
the judiciary, stating that it threatened 
the very independence of the judi
ciary. The Malaysian government had 
charged him with sedition. (Mr Singh 
was lead defence counsel for the 
former Malaysian deputy prime min
ister.) Mr Singh thanked all the 
countries that had exerted pressure 
on the Malaysian government follow-
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per year ... 

He moved the audience to such an 
extent that many went on stage 
afterwards to embrace him. 

• 	 In the session entitled: 'Ifwe can't take 
mediation out the court, should we 
take the court out ofmediationT, Prof 
Laurence Boulle and Henry Jolsen 
QC discussed the fact that proper case 
management would necessarily in
volve an interest in mediation by the 
courts with a view to resolving 
disputes outside formal adjudication. 
The role of the court in alternative 
dispute resolution was discussed as 
well as the extent to which judges 
should be involved in the process. 
During the discussion period it tran
spired, for example, that in certain 
Canadian jurisdictions as few as seven 
cases went on trial per year due to the 
fact that the rest were all mediated at 
the instance of the judge. 
In one of the closing plenary sessions, 

Chief Justice Beverley McLachlin dis
cussed the withering of the common law. 
She admitted that the common law was 
withering in the sense that there is no 
denying that common law countries had 
witnessed a proliferation of special 
legislation covering an increasing 
amount of ground that used to be the 
subject of common law. Statutes and 
common law were components of a 
single system, not competing sources 
elbowing for more space. The role of the 
judge was not to protect private interac
tion from the intrusion of enacted law, 
but to provide a workable framework of 
ideas for legislative appreciation. DJ 

• 	 The meeting was concerned that there 
was no official national pupillage co
ordinator who was in a position to 
liaise with the lecturers. It felt such an 
officer should be appointed. 

• 	 The meeting was of the view that there 
should be more emphasis on the 
assessment of the practical skills of 
pupils and that this should be included 
within the function of the expanded 
NBEB. 

• 	 A further suggestion was made that 
there should be a bridging course for 
aspirant advocates before they under
went the examination. 

• 	 A suggestion was made that the 
NBEB should have a sub-committee 
which functions as a selecting body, 
presided over by a judge, to assess all 
applications for pupillage . 

• 	 Whilst law students should be encour
aged to come to the Bar on comple
tion of their LLB, they should also be 
persuaded to seek practical legal 
experience beforehand, if possible, 
such as prosecuting or doing articles 
with firms of attorneys, or even 
attending the attorneys' Practical 
Law School. 

• 	 In the recruitment of suitable candi
dates for pupillage sight must not be 
lost of good students who attend the 
historically disadvantaged universi
ties. 

• 	 In assessing the suitability of potential 
pupils, regard must be had to the 
language factor. 

• 	 The views of black members of the 
Bar should be canvassed in regard to 
assessment and recruiting and their 
views should be referred to the 
Transformation Committee of the 
GCB. DJ 
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