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13th Commonwealth Law Conference 

Mabel Jansen SC, vice-chair of the GCB, represented the GCB 
at the 13th Commonwealth Law Conference held in Melbourne, 
Australia, from 13-17 April 2003. 
This is her report: 

Held at the Conference Centre 
in Melbourne, Australia, and 
hosted by the Law Council 
of Australia, the conference 

organizing committee arranged an ex
cellent and very ambitious business 
programme consisting of approxi
mately 63 sessions with more than 150 
presenters including a significant num
ber ofeminent speakers from around the 
commonwealth, such as the Prime 
Minister of Australia, Mr John Ho
ward, Ms Cherie Booth QC and Dr 
Mary Robinson (former United Nations 
High Commissioner for Human Rights 
and former President of Ireland from 
1990-1997), with plenary addresses by 
Christopher F Patten (the EC Commis
sioner for External Relations), Lord 
Woolf of Barnes (Lord Chief Justice of 
England and W ales), Dame Sian Elias 
(Chief Justice of New Zealand) and 
closing addresses by Judge Beverley 
McLachlin (Chief Justice of Canada) 
and Justice Murray Gleeson (Chief 
Justice of Australia). Five subjects were 
identified and analysed in detail in the 
various sessions namely Human Rights 
and the Rule of Law, Criminal Law and 
Practice, Litigation in the New Millen
nium, Technology and the Law, Com
merce and Corporations Law and the 
Legal Profession and its Future. The 
plenary sessions focussed on the Com
monwealth, the state of the Common
wealth Judiciary and the status of the 
common law. 

There were also various book 
launches and discussions. Thus, for 
example Justices Michael Kirby and 
Dato's Siti Norma Yakoob gave an 
interesting account of the new text book 
by Cyrus Das and K Chandra entitled 
Judges and Judicial Accountability . They 
spoke about judicial decision-making in 
plural societies, and conflicts of interest 
for judges, and discussed the Latimer 
House Guidelines on Parliamentary 
Supremacy and Judicial Independence 
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which today are gaining wider recogni
tion. Running contemporaneously with 
the sessions was a Commonwealth Law 
Students' Moot Competition. 

Social activities 
Interspersed with all these cerebral 
activities were social activities such as a 
tour of both the Victorian Classical 
Supreme Court building and the 
award-winning modernist design of the 
Commonwealth Law Courts building, a 
splendid gala din
ner dance spon
sored by Freehills, 

(www.coop-bookshop.com.au). Thom
son's inBrief (inbrief@thomson.com. 
au) and the e-law stall which displayed 
its comprehensive litigation manage
ment solutions software that are both 
efficient and cost effective to meet the 
needs of lawyers undertaking litigation 
in all jurisdictions (www.elaw.net.au). 

Opportunities for legal education, 
networking, professional development, 
and a good time abounded for practi
tioners, academics, judges, magistrates, 
and regulators. I was invited by the 
Australian Bar Association to a most 
entertaining evening at Restaurant 18 
at the Crown Casino where other guests 
included Roy Martin QC of Scotland, 
Glenn Martin QC of Queensland (the 
co-chairs of the IBA Forum for 

. Barristers and Advocates), Jack Rush 
QC (Victorian Bar), and Matt Kelly, 
chairman of the Bar of England and 
Wales. 

Session highlights 
I highlight only certain of the plenary 
sessions that I attended and some of the 
sessions that ran concurrently in the 
afternoons . 
• 	 Cherie Booth QC spoke at length 

about the 'common wealth' with 
reference to three core values, namely 
human rights, the rule of law and 
democracy and the 'wealth ' - both 
economic and otherwise - which flows 
from that common commitment. She 
emphasised that the respect for funda
mental human rights has become a 
core Commonwealth principle. 

• 	 Lord Woolf spoke about the interna
tional role of the judiciary. He stated 
that just as the common law has been 

the law firm, enter .. . that the respect for 
tainment by Mel fundamental human rights has 
bourne jurists at 

become a core their homes, sit

down luncheons Commonwealth principle. 

with guest speak

ers on the Wednes
day and Thursday, 

and delicious light luncheons in the 

Trade Expo with its varied and interest

ing display of stalls. These included stalls 

of leading legal and professional book

sellers such as the Co-op Bookshop 


evolving with increasing rapidity, so 
has the rule of the common law judge. 
The judge no longer simply presides 
over a trial and acts as an arbiter. The 
judge must be proactive in the delivery 
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of justice and has to take on new 
responsibilities, so as to contribute to 
the quality of justice. He stressed the 
international dimension of the judi
ciary's new responsibilities, in that 
judges in every jurisdiction are daily 
contributing to the quality of justice 
internationally. He commented on the 
initiatives of certain judges and stated 
that 'Initially, I 
was astounded 
by the proac

ing the sedition charge - which 
pressure had resulted in his freedom. 

• 	 Judge Albie Sachs, a member of the 
South African Constitutional Court, 
in a session entitled 'Equality: the 
limits of law' explored the constraints, 
opportunities and challenges in rely
ing on law to address racial, gender 
and other forms of inequality. 

tive approach .. . in certain Canadian 
of the Indian jurisdictions as few as
Supreme Court, 

but I soon rea seven cases went on trial 

lised that, if that 
court was to 
perform its es
sential role in 
Indian society, it had no option but to 
adopt the course it did and I con
gratulate it for the courage it has 
shown'. 

• 	 Christopher Patten, talking about 
'Law, globalisation and the common 
good', commented on the fact that 
globalisation had brought many bles
sings and offered 'stupendous oppor
tunities' (as he put it). With reference 
to the war on Iraq and America's role 
therein, he stated that it was · a 
thoroughly dangerous notion that 
power and law somehow stood in 
opposition to each other. Law could 
only be sustained by power and power 
could not be contained by law. The 
USA was effective because it did not 
only rely on its $400 billion spent on 
defence, but also on its promotion of 
liberal democracy, human rights, 
individual freedom, and the rule of 
law. 

• 	 A leading Malaysian advocate, Kar
pal Singh, spoke about the principle of 
the 'common good' with reference to 
the interplay between the executive, 
the judiciary and the legal profession. 
He severely criticised the Malaysian 
government's attempts to discipline 
the judiciary, stating that it threatened 
the very independence of the judi
ciary. The Malaysian government had 
charged him with sedition. (Mr Singh 
was lead defence counsel for the 
former Malaysian deputy prime min
ister.) Mr Singh thanked all the 
countries that had exerted pressure 
on the Malaysian government follow-
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per year ... 

He moved the audience to such an 
extent that many went on stage 
afterwards to embrace him. 

• 	 In the session entitled: 'Ifwe can't take 
mediation out the court, should we 
take the court out of mediation?', Prof 
Laurence Boulle and Henry 10lsen 
QC discussed the fact that proper case 
management would necessarily in
volve an interest in mediation by the 
courts with a view to resolving 
disputes outside formal adjudication. 
The role of the court in alternative 
dispute resolution was discussed as 
well as the extent to which judges 
should be involved in the process. 
During the discussion period it tran
spired, for example, that in certain 
Canadian jurisdictions as few as seven 
cases went on trial per year due to the 
fact that the rest were all mediated at 
the instance of the judge. 
In one of the closing plenary sessions, 

Chief Justice Beverley McLachlin dis
cussed the withering of the common law. 
She admitted that the common law was 
withering in the sense that there is no 
denying that common law countries had 
witnessed a proliferation of special 
legislation covering an increasing 
amount of ground that used to be the 
subject of common law. Statutes and 
common law were components of a 
single system, not competing sources 
elbowing for more space. The role of the 
judge was not to protect private interac
tion from the intrusion of enacted law, 
but to provide a workable framework of 
ideas for legislative appreciation. CO 
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• 	 The meeting was concerned that there 
was no official national pupillage co
ordinator who was in a position to 
liaise with the lecturers. It felt such an 
officer should be appointed. 

• 	 The meeting was of the view that there 
should be more emphasis on the 
assessment of the practical skills of 
pupils and that this should be included 
within the function of the expanded 
NBEB. 

• 	 A further suggestion was made that 
there should be a bridging course for 
aspirant advocates before they under
went the examination. 

• 	 A suggestion was made that the 
NBEB should have a sub-committee 
which functions as a selecting body, 
presided over by a judge, to assess all 
applications for pupillage. 

• 	 Whilst law students should be encour
aged to come to the Bar on comple
tion of their LLB, they should also be 
persuaded to seek practical legal 
experience beforehand, if possible, 
such as prosecuting or doing articles 
with firms of attorneys, or even 
attending the attorneys' Practical 
Law School. 

• 	 In the recruitment of suitable candi
dates for pupillage sight must not be 
lost of good students who attend the 
historically disadvantaged universi
ties. 

• 	 In assessing the suitability ofpotential 
pupils, regard must be had to the 
language factor. 

• 	 The views of black members of the 
Bar should be canvassed in regard to 
assessment and recruiting and their 
views should be referred to the 
Transformation Committee of the 
GCB. CO 
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