
The Legal Aid Board Annual Report 2002 

Mabe/ Jansen SC, vice chair of the GCB, reviews the 
Legal Aid Board's Annual Report. 

Various developments in the 
provision of legal aid to the 
indigent have taken place dur
ing the past ten years under 

the aegis of the Legal Aid Board (LAB). 
Most senior practitioners will remem

ber, with a certain nostalgia, the days 
when advocates attended circuit courts 
to defend accused and were paid in cash 
immediately upon termination of a trial 
by the registrar (clerk) of the magistra
te's court which temporarily served as 
the circuit court. 

The object of the LAB was to 
establish an infrastructure within which 
the provision of legal aid to the indigent 
could take place in a cost-effective, 
streamlined and structured manner. It 
failed dismally in this objective. Legal 
aid briefs were distributed to practi
tioners in a haphazard fashion and in 
some instances the practitioner ap
peared in court even before receiving a 
brief. Accounts rendered by advocates 
were not paid, paid after the lapse of 
several years, half paid , or log-jammed 
in endless reams of paperwork. The 
older generation of advocates gained 
invaluable skills and the requisite cash to 
pay their Bar fees by doing pro deo 
work. However, juniors commencing at 
the various Bars have, during the past 
years, found that their Bar membership 
was terminated due to non-payment of 
their Bar fees - the result of the chaos 
within the Legal Aid Board which could 
not, or would not, pay their fees . 

Judge MS Navsa was appointed the 
CEO of the LAB in September 1998. As 
he frankly admitted in the LAB Annual 
Report 2002: '...when I was first 
appointed as chainnan, the very real 
possibility existed that the Board would 
not survive the management of the past. 
It took the best part of a year to uncover 
the full extent of the administrative 
chaos and debt. Thereafter, approxi
mately eighteen months were required to 
pay overdue accounts and re-establish 
basic order and norms. During the 2001 / 
2002 financial year, policies, procedures 
and systems were put in place that 
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enabled the Board to return to unques
tionable solvency.' 

One of the major solutions implemen
ted was the establishment of so-called 
'justice centres' with salaried legal prac
ti tioners. At the same time, tariffs of fees 
payable to legal practitioners in private 
practice were significantly reduced with 
effect from 1 November 1999. Currently 
only 38% of legal aid work is still avail
able to practitioners in private practice. 
From 1999 to 2001 the number of cases 
handled by private practitioners fell 
from 179 428 cases to 108 259 . It is the 
objective of the LAB that all its services 
should ultimately be rendered by salar
ied employees within justice centres. 

In addition, the LAB intends to 
implement an accreditation system to 
allow only legal practitioners with two 
years' experience to do legal aid work. 
The LAB envisages that legal practi
tioners should apply for accreditation in 
order to be included in a so-called 
directory of legal practitioners. It is 
envisaged that this list will be updated 
every other year. Legal practitioners are 
to be used within their own areas of 
expertise, eg divorce or domestic vio
lence cases, labour cases, cases in terms 
of the Restitution of Land Rights Act, 
Land Reform (Labour Tenants) Act 
1996, etc. The directory of accredited 
legal practitioners will serve as a data
base for an automated practitioner 
rotation selection system. 

Although the LAB contemplates re
vising tariffs in accordance with the rate 
of inflation, there is no correlation 
between the rate of inflation and Bar 
fees. Thus the LAB will effectively 
deprive itself of the services of practi
tioners whose particular expertise is trial 
skills, as opposed to, for example, 
attorneys, who specialise in various 
other areas. 

A particularly disturbing aspect re
flected by the LAB Annual Report 2002 
was the note that with effect from 1 
February 2002 prescription was raised in 
respect of accounts due and payable 
prior to November 1998. 
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Thus to ameliorate its own financial 
position, the LAB, whilst admitting its 
own chaotic administrative practices 
giving rise to non-payment of accounts, 
sought to resolve these problems by 
raising the defence of prescription. The 
question inevitably arises: has the LAB 
actually taken into consideration the 
fact that numerous junior advocates, a 
large number of whom comprise pre
viously disadvantaged individuals, were 
forced to leave the Bar due to non
payment of fees for judicare services 
rendered by them? Circular I of 2003 
states that prescription will also be 
raised as an absolute defence in relation 
to accounts due and payable after 
31 October 1998 and before or on 31 
December 2002. 

Furthermore, the 2002 Legal Aid 
Guide came into effect on I May 2002. 
In terms of Chapter 5, paragraph 18.7(j) 
of this Guide, a legal practitioner is 
barred from instituting civil proceed
ings against the board until the arbitra
tion procedure, provided for by Chapter 
5, paragraph 18.7, has been followed . 

The procedure for payment now 
prescribed by the 2002 Legal Aid Guide 
is as follows: 
(i) 	 Strict compliance regarding the 

submission of documentation for 
payment of fees is required. It is 
alleged that 'the Legal Aid Board is 
routinely able to tax and pay 
accounts properly submitted to it 
within 30 days of receipt thereof. ' 
This allegation is patently wrong 
when regard is had to the predica
ment of especially black juniors who 
have to appear before Bar councils 
to explain the non-payment of their 
Bar fees. It transpires time and again 
that non-payment relates to LAB 
accounts. 

(ii) Thirty days 	after an account has 
been rendered , a legal practitioner 
dissatisfied by non-payment or un
derpayment may declare a dispute. 
Chapter 5 paragraph 18.7 of the 
Legal Aid Guide provides: 'The 
practitioner or the LAB may declare 
a dispute within one year of such 
dispute arising or within 30 days of 
the issue in dispute having come to 
the knowledge of the aggrieved 
party, by delivering the details of 
the dispute to the defaulting party 
within 30 days .. .' 
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(What precisely is meant by this 
clause is not clear. When does a 
dispute arise in contradistinction to a q 

party's obtaining knowledge of a 
dispute? When does the one-year 
period apply and when does the 30
day period apply?) 

(iii) The dispute is then referred to 
arbitration to be conducted in the 
province where the legal practitioner 
practises and the award of the 
arbitrator shall be final and bind
ing. The fees of the arbitrator will be 
deducted from the fees payable to the 
practitioner, thus reducing the al
ready very low tariffs paid by the 
Legal Aid Board (chapter 5, clauses 
18.7(b), 18.7(e) and 18.7(g)). I should 
mention, however, that after con
sulting with practitioners from all 
legal spheres, the LAB is now 
seriously contemplating mediation 
as an option for dispute resolution. 

This perceived panacea for the LAB's 
financial problems does not take into 
account the plight of the legal practi
tioners who initially did not receive 
payment. In particular, legal practi
tioners' attention is not pertinently 
drawn to the stringent provisions laid 
down in the Legal Aid Guide when they 
are briefed by the LAB. 

The balance sheet of the LAB for the 
year ended 31 March 2002 indicates that 
its then current liabilities amounted to 
R255 159 139. The income statement 
indicates that the annual government 
grant was R322 103 000 and the cost of 
legal aid rendered R 134 310 627 . Under 
'other income' the amount of R498 248 
is stipulated, thus leaving the LAB with 
an income of R 188 290 621 which, after 
the deduction of expenses, amounts to a 
net figure of Rill 427 686. Given this 
state of affairs it is difficult to compre
hend why the LAB has seen fit to raise 
prescription to the detriment of legal 
practitioners whose careers have been 
ruined as a result of non-payment of 
their accounts by the LAB. 

The LAB Report is also frank in 
stating that in the past there were 'ills 
relating to the control environment (sic), 
management skills, competence, uncon
trolled spending on Judicare and fraud 
and corruption '. However, the annual 
report's audit committee proudly re
ports that all requisite financial checks 

and balances are now, finally, in place 
and states that: 

'Where weaknesses were identified in 
internal controls, corrective action has 
been taken to eliminate or reduce the 
concomitant risks. Accordingly, in our 
opinion, the internal controls of the 
Legal Aid Board operated effectively 
throughout the year under review to 
ensure the Legal Aid Board's assets were 
safeguarded, proper accounting records 
were maintained and resources were 
utilised efficiently.' 

That this apparently was not the 
case was evidenced by the Anton Piller 
order obtained against the board's 
financial and information executive, 
Mr Khoaripe John Modike, on 12 April 
2003 in which Messrs Peter John 
Brits, the legal support services 
executive, Ndivhuho Maxwell Budeli, 
the acting internal audit executive, 
and Daniel Krige Joubert, the manager: 
performance auditing of the LAB, 
swore under oath that Modike 

had misappropriated approximately 
R559 477,80 of LAB funds. This fact 
was established with the assistance of the 
board's co-sourcing service provider, 
Deloitte & Touche. Modike has been 
suspended from his duties pending a 
disciplinary enquiry. The alacrity with 
which the LAB acted when irregularities 
in the procurement and expenditure of 
the LAB's audit department were dis
covered, is commendable. 

However, given the fact that the LAB 
received its first unqualified audit report 
in ten years in August 2002 it is perhaps 
not surprising that good corporate 
governance has not yet been fully 
established. As stated by the LAB, the 
audit report provides it with the best 
possible foundation for sustainability 
into the future and will go a long way 
in assisting the LAB to fulfil its mission 
of supplying legal services to the poor. 

All of the above shortcomings not
withstanding, it is clear that some 
coherent structure is emerging. The 

JUSTICE CENTRE STATISTICS 

FOR THE YEAR ENDED 31 MARCH 2002 


No. ofProfess
ional Attorneys 
and Candidate 

Justice Centre Attorneys per 
Justice Centre 

Alexandra 10 

Athlone 21 

Benoni 12 

Bloemfontein 11 

Cape Town 23 

Durban 19 

East London 6 

Empangeru IO 

Germiston 12 

Grahamstown 2 

Johannesburg 26 

Kimberley 14 

Mitchell's Plain 9 

Phuthaditjhaba 8 

Pietermari tzburg 8 

Pietersburg 10 

Port Elizabeth 21 

Potchefstroom (Vereen) 11 

Potchefstroom (Witbank) 11 

Pretoria 12 

Roodepoort 12 

Soweto 18 

Stellenbosch 19 

Vend a 11 

Witwatersrand 10 

Totals 326 

Actual number offinalised matters 

Total cases Average 
for J2 months per month 

4008 334 

9636 803 

2784 232 

6420 535 

9864 822 

4440 370 

4304 358 

1428 119 

12504 1042 

516 43 

8268 689 

2556 213 

2340 195 

2172 181 

2196 183 

1 584 132 

10824 902 

1 764 147 

2028 169 

1 188 99 

3996 333 

5724 477 

10440 870 

1212 101 

2328 194 

114524 9543 

Advocate August 2003 16 



LAB now has a new chairperson, Judge 
Dunston Mlambo, and a new chief 
executive officer, Vidhu Vedalankar. 
They are clearly enthusiastic and dedi
cated to ensure Justice for all' - the logo 
of the LAB. 

The successes of the LAB include: 
• 	 The highly effective pilot high court 

unit implemented in Johannesburg 
with a proposed roll-out of thirteen 
further high court units. 

• 	 Its various justice centres, tabulated in 
its Annual Report 2002 (see page 14): 
As can be seen from these results, each 
salaried employee on average handled 
28 cases per month. The Legal Aid 
Board has also placed emphasis on the 
training of its personnel. For example, 
all justice centre executives attended a 
training programme on administra
tive law which was presented by the 
Justice College with the support of 
GTZ. 

IBA council meeting 
Continued/rom page 14. 

IAASA not supported 
The council meeting of the IBA was held 
on 31 May at the Radisson Hotel. The 
major business of the gathering was the 
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• 	 Furthermore, in order to open up 
channels of communications the LAB 
has created a stakeholders' forum 
where the Law Society, Bars, mem
bers of the GCB, and others are 
represented and can ventilate press
ing issues. Attractive brochures ad
vertising the Legal Aid Guide have 
also been distributed among practi 
tioners and the public, thus drawing 
its provisions to their attention. 

• 	 The LAB has also established a 
special impact litigation fund, and is 
representing applicants in three high 
profile cases: the Macassar Com
munity v AECI, the Vanderbijlpark 
community v Iscor and victims of the 
Ellis Park soccer stadium disaster. 

• 	 The justice centres have done sterling 
work. For instance, the Potchefst
room Legal Centre made every possi
ble effort to endeavour to ensure that 

restructuring of the IBA and a number of 
technical constitutional amendments. A 
report of the Credentials Committee 
delivered to the council at this meeting 
reflected that an application by the 
Independent Association of Advocates 
of South Africa (IAASA) to be admitted 
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I 200 people in Tshing had a roof over 
their heads by Christmas 2002. The 
Roodepoort Justice Centre succeeded in 
rescinding a judgment evicting a family 
from a property which was subsequently 
demolished. The centre approached the 
high court in order to obtain compensa
tion for the family. The Soweto Justice 
Centre resolved a matter where minor 
boys had been held in detention for more 
than six weeks; the boys have now been 
referred to a diversion programme where 
they will be taught life skills such as anger 
management and respect for life. The 
Benoni Justice Centre assisted two 
orphans in finalising the estate of their 
dead father. 

The LAB faces a difficult task. It is 
accountable to those who cannot defend 
themselves. The photographs included 
in the LAB's Annual Report depicting 
the poor, children and the elderly, 
capture the face of our history. o:l 

to the IBA as a sustaining member was 
not supported. 
In all it is considered that the participa
tion of the GCB in the IBA, in particular 
in the FBA, has been and will continue to 

be of considerable benefit to the profes
sion in South Africa. o:l 

Joint public statement by management 
committee of LSSA and executive 
committee of GCB 

Pursuant to the meeting of the LSSA and the GCB in 
East London on 8 March 2003, and resolutions taken 

there, representatives of these organisations met again in 
Pretoria on 17 May 2003 . 

The purpose of the meeting was to commence the work 
and define the future programme of four standing sub
committees which have been appointed to deal with issues 
affecting the administration of justice generally and the 
legal profession in particular. 

In particular, the Legal Practice Bill sub-committee 
continued its work on attempting to resolve differences 
between the GCB and the LSSA concerning the proposed 
Legal Practice Bill. This sub-committee, and the other three 
sub-committees, will meet again on 21 June 2003 to 
assess progress. In the interim, the Legal Practice Bill 
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sub-committee has made specific proposals that are to be 
considered by the governing bodies of the GCB and LSSA 
respectively, before that date . 

At the meeting, the LSSA and the GCB re-affirmed 

• 	 their commitment to the rule of law, an independent 
judiciary, and access to justice for all; 

• 	 their conviction that an independent self-regulating legal 
profession is a necessary prerequisite for the promotion 

and protection of these values; 
• 	 their acceptance of the responsibility reposing in them as 

officers of the courts of South Africa; 
• 	 their commitment to ensuring proper training of legal 

practitioners, and the maintenance of appropriate 
mechanisms for the protection of the public to whom 
legal services are rendered. 

Note: After this statement was issued, a further meeting was 
to take place between the various sub-committees. This did 
in fact not place, and instead the GCB submitted to the 
minister a draft Legal Protector Bill, accompanied by an 
explanatory memorandum. The memorandum is published 
at page 39 of this issue. 
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