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amount that does not necessarily bearSatchwell Commission 
any relationship to the actual loss 
suffered. 

The General Council of the Bar of South Africa comments 
A bureaucratic system as follows on the recommendations of the Satchwell 

Commission: 

T
he Road Accident Fund Com
mission (known as the Satch
well Commission) was 
appointed in June 1999 to 

'inquire into and to make recommenda
tions regarding a reasonable, equitable, 
affordable and sustainable' system of 
road accident victim compensation. The 
commission was comprised of three 
commissioners: Judge Kathy Satchwell 
(chair), Ms Phiyega and Mr Sithole. 

The Satchwell Commission (the Com
mission) delivered its report and recom
mendations in February 2003. 

The Commission's report is divided in 
many respects, with a number of 
different recommendations from a ma
jority and minority of Commission 
members. The thrust of the recommen
dations is, however, that the present 
system of road accident victim compen
sation, which is based on establishing 
fault and on compensating victims for 
their actual loss, whether large or small, 
should be replaced with a so-called 'no 
fault' system in which all road accident 
victims, above certain thresholds, are 
entitled to certain benefits in the form of 
periodic payments subject to monetary 
limits. 

The report of the Commission 
including its recommendations - is 
contained in three volumes, each con
sisting of approximately 700 pages. 
Whilst expressing serious concerns 
about the recommendations of the 
Commission, the GCB wishes to record 
that the report of the Commission 
attests to the earnestness and indus
triousness of the three commissioners, 
who are to be commended for the 
immense effort that they brought to 
their task. 

Recommendations 
If implemented, the recommendations 
of the Commission would have faf
reaching consequences for future road 
accident victims and for those who 
negligently cause road collisions. The 

GCB is of the view that the road-using 
public may not be fully aware of these 
implications and would, were it to be 
made aware thereof, be equally con
cerned as the GCB. 

The rationale underpinning the Com
mission's recommendations appears to 
be this: 
• 	 The present system of fault-based 

compensation of road accident vic
tims for their actual loss, however 
large or small that loss might be, is 
inherently unfair. It should be re
placed with a so-called 'no fault' 
system of minimum social benefits 
limited to those who meet certain 
thresholds. 

• 	 Under the present system, a large 
percentage, ap
proximately 

The Commission's main objective is to 
ensure that as much of the available 
funds goes to the victims of road 
accidents as is possible. The GCB 
endorses this aim. 

However, the GCB is of the view that 
the Commission has sacrificed the rights 
of victims at the altar of dispute
avoidance. Despite justifiable criticism 
over the weaknesses of the existing 
system, the result would be to replace 
that system with a bureaucratic system 
of social benefits that is inherently unfair 
and which ignores: 
• 	 the failures of existing comparable 

legislation (workmen's compensation 
benefits, disability pensions, old-age 
pensions); and 

• 	 the real benefits that victims obtain 
from utilising the services of lawyers 
and, where appropriate, medico-legal 
and other experts. 

The GCB notes 
that there is no 

16%, of the to ... the victim must such thing as a free 
tal funds made lunch. As the Comsacrifice his or her 
available for 	 mission concedes in rights to achieve the road accident its recommenda
victim compen end of 'no dispute'. tions, virtually 
sation through 
the fuel levy 
system, is spent on payments to lawyers 
and to medico-legal and other experts 
as a result of the need of both victim 
and the Road Accident Fund (the 
Fund) to establish where fault lies and 
what the actual loss of the victim is. By 
eliminating this potential for dispute, 
one eliminates these expenses, resulting 
in an additional 16% available funds to 
be distributed to victims. 

• 	 One can only eliminate the potential 
for dispute and the attendant expenses 
by eliminating disputes over fault and 
compensation so that the negligent 
driver is as entitled to compensation 
as the innocent victim of the accident. 
Related to that is the need to replace 
the compensation for actual loss 
system with a mechanical system of 
thresholds and ceilings. That would 
mean that one would either qualify for 
compensation or not. Those who do 
not qualify will receive a fixed periodic 

every change 
which the Commis

sion recommends brings with it its own 
expense. 

If one is to remove fault as a 
requirement for compensation then, 
necessarily, the party who is at fault for 
causing the collision must be compen
sated and must be as entitled to as much 
compensation as is the victim. But in 
order to afford this additional claim for 
compensation, the innocent victim will 
be entitled to less compensation than 
would presently be the case. In effect, 
innocent victims of road accidents must 
sacrifice much of their compensation at 
the altar ofdispute-avoidance in order to 
subsidise the claim of the guilty. 

Whereas presently a victim who 
utilises the services of an attorney to 
obtain compensation from the Fund is 
entitled to have the Fund pay most of the 
costs of that attorney (so-called party 
and party costs), the proposed new 
system wishes away the victim's need 
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for the assistance of an attorney, 
pretending that the average South 
African would easily be able to find his 
or her way through an inevitably 
labyrinthine system of compensation 
comprised of thresholds, ceilings and 
classifications, and, if necessary with the 
assistance of the very employees of the 
Fund whom the Commission castigates 
throughout its report as being ineffi
cient, unsympathetic and unhelpful. The 
victim who, quite sensibly, relies on the 
assistance of an attorney rather than 
that of the very administration that must 
pay the compensation, will find under 
the proposed new system that he 
or she can recover none or very little of 
the costs that were previously paid by 
the Fund. Again, the victim must 
sacrifice his or her rights to achieve the 
ends of 'no dispute'. 

Moreover, whereas the present sys
tem, at relatively little expense, effectively 
indemnifies motorists in most cases 
against all of their potential liability for 
collisions negligently caused by them, the 
proposed new system would do away 

with this indemnification if the recom
mendations of the majority of the 
Commission (Satchwell and Sithole) 
are accepted. The majority recommend 
that an innocent victim under-compen
sated by the new system be allowed to 
sue the negligent driver. If the recom
mendation of the minority (Phiyega) is 
accepted this would mean that the 
wrongdoer would be indemnified at the 
expense of the victim, who would have 
to rely on the relatively minimal social 
benefit compensation payable in terms 
of the new system and hope that he or 
she has, at considerable expense, insured 
himself or herself adequately for the 
balance of his or her true loss. 

Examples 
The Commission recommends a cap 
being placed on the amounts that 
victims can claim irrespective of their 
actual loss. Thus: 
• 	 Compensation for loss of income 

appears, according to a preliminary 
assessment of the recommendations, 
to be capped at R 7 000 per month. 
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The victim who earns more than that 
and is totally disabled by the collision 
would receive no compensation for 
the loss over R7 000 per month. 

• 	 By the same token, an unemployed 
person who is disabled would be 
entitled to certain minimal benefits, 
whatever his or her earnings or earn
ing capacity. The incentive and scope 
for fraud is huge. 

• 	 Furthermore, it would appear that a 
student who is, for example, severely 
disabled before he or she is earning an 
income, would be compensated at the 
same rate as an unemployed person. Is 
it in the least bit fair to compensate a 
final-year student at RI 500 per 
month for the rest of his or her life 
for a total disability? 

If a drunk person careens onto the 
wrong side of the highway and collides 
with an oncoming motorist, severely 
injuring both the drunk and his inno
cent victim, each will (according to the 
majority recommendation) be entitled to 
exactly the same compensation. If the 
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drunk actually earns R 7 000 per month 
and his innocent victim, say, Rl4000 
per month, the drunk would be fully 
compensated for his loss, whereas the 
innocent victim would only receive a 
maximum of half of his actual loss (in 
fact it would be less, because of other 
recommendations of the Commission 
with regard to doing away with general 
damages). In the view of the GCB and 
with reference to the mandate of the 
Commission as outlined above, whilst 
this might be affordable, it is neither 
reasonable, nor is it equitable, and it is 
certainly not sustainable in a sane 
society. 

Criticism 
The GCB adds that: 
• 	 Notwithstanding the stated intentions 

of the Commission, the proposed 

perturbing is that, whereas one of 
the main reasons offered by the 
Commission for jettisoning the pre
sent system is the alleged insolvency of 
the Road Accident Fund: if one were 
to determine its solvency or otherwise 
on a basis other than 'pay-as-you-go' 
(that is, provision need not be made 
for future claims, on the basis that 
they will be funded by future income), 
the very basis on which the Commis
sion recommends that its proposed 
system be funded is 'pay-as-you-go'! 

• 	 The proposed system would not 
improve the financial lot of South 
Africans. It would simply transfer the 
burden elsewhere. The well-off unin
sured would in many cases suffer 
irrecoverable loss (for example where 
the wrongdoer is financially incapable 
of compensating for the actual loss 

over and above the mini
mal benefits payable in 
terms of the recomThe nett result will be that 
mended system). Respon

claimants will still require sible motorists would 

the services of attorneys ... have 	to pay for inevita

system of time limits for claims (a 24
month cut-off subject to shorter 
periods for certain claims), thresh
olds, ceilings and classifications of 
injury, is so complex that even lawyers 
would be justified in viewing it with 
trepidation, let alone lay claimants. 
The stated aim of reducing victims' 
reliance upon lawyers will be illusory. 
The nett result will be that claimants 
will still require the services of 
attorneys, but whereas at present the 
majority of their costs are recoverable 
from the Fund, that will no longer be 
the case. That is inimical to the 
interests of road accident victims. 

• 	 The proposed compensation system 
will in many respects be more exclu
sive than the present one. One 
example is the recommendation that 
it be limited to collisions occurring on 
public roads. At present, there is no 
such limitation. At present, a victim 
who is run over on for example a 
mining road or in his or her own 
driveway is entitled to compensation. 
The recommendations will, if imple
mented, do away with this broad 
cover. 

• 	 What the GCB finds particularly 

bly expensive top-up in
surance to cover 

themselves against the potentialliabi
lity inherent in the proposed system. 
The Fund would be spared much of 
the cost of victims' lawyers and 
experts, but in most cases the victim 
would not be spared those costs. 

Scope for change 
In summary, the GCB expresses grave 
concerns at the nature and implications 
of the Commission's recommendations, 
divided as many of those recommenda
tions are. In the view of the GCB, the 
recommendations of the Commission 
are, on the whole, not reasonable, not 
equitable, only affordable if the inno
cent sacrifice much of their rights to 
subsidise the guilty, and for all of these 
reasons, are unsustainable. The GCB 
records that it has, throughout the 
process of the Commission, submitted 

.. . the present system undoubtedly has system of social 

its faults, it is in essence a fair and a 	 benefit legisla
tion. COworkable system that has served the 


country over many decades. 
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that whilst the present system undoubt
edly has its faults, it is in essence a fair 
and a workable system that has served 
the country over many decades. Rather 
than reject the system and embark on an 
untried, untested and, in the view of the 
GCB, manifestly unsustainable system, 
the Commission should have carefully 
investigated the present system in order 
to identify its strengths and weaknesses, 
with a view to recommendations that 
would maximise the strengths of the 
existing system whilst minimising its 
weaknesses. 

The GCB is not only critical. The 
GCB believes tha t the Commission has 
carried out a mammoth investigation, 
and that its findings contain much that is 
useful. The Commission itself suggests, 
in paragraph 78 of its recommendations, 
that various role-players should meet 'to 
investigate the introduction and imple
mentation of court management and 
case management practices on profes
sional and business principles to facil
itate access to justice for all litigants'. 
This is precisely what the GCB has 
recommended throughout the process. 
The GCB remains convinced that there 
is scope to overhaul the existing system 
of compensation whilst maintaining its 
essential character, and in particular to 
overhaul the existing system of road 
accident compensation litigation to 
achieve a system that encourages and 
rewards cooperation between the parties 
and discourages and penalises antagon
ism. The GCB is of the view that such an 
end is eminently achievable and that it is 
manifest that the result would be to 
speed up and reduce the expense of the 
compensation system to the benefit of 
the innocent victims. 

In summary, the GCB is of the view 
that the Commission has , in its almost 
instinctive rush to replace a system of 
fair compensation with one of minimal 
social benefits, misguidedly sacrificed 
individual rights and fairness for the 
sake of recommending what would 

be an inevitably 
bureaucratic and 
inherently unfair 
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