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Rule of law in Africa - an Englishman's 
view 

Edwin Glasgow QC, of Gray's Inn 

T
he English did more than 
enough damage when colonis
ing parts of Africa. No Eng
lishman today should return 

here with anything other than cautious 
humility and an acute consciousness of 
the mischief that even well meaning 
missionaries can do. On those occasions 
when we succeed in suppressing that 
cautious humility for which our profes
sion is so well known, and when we do 
go somewhere to help hard-pressed, and 
all too often oppressed, local lawyers, we 
risk going home with barely concealed 
smugness and thoughts that it is sad that 
Africans have not better learnt from the 
example that we set! That said, there 
have been, and in my view still are, 
occasions when we sit on our hands for 
too long - whether through apathy, self
interest or selfish cowardice. 

There are many, better educated and 
with more experience than I, who will 
say that no one has the right, let alone 
the duty, to interfere in any part of the 
administration of justice (or of anything 
else) in Africa unless he or she has taken 
the trouble to learn something of the 
history that has led to what is going on 
today. I certainly accept that our in-born 
sense of English superiority, which 
enables us unerringly to know what 
everyone else is doing wrong, particu
larly when they have self-evidently failed 
gratefully to benefit from the lessons 
they were taught by their enlightened 
colonial rulers, can occasionally lead us 
to be a bit too clever for other people's 
good. It is not, however, always easy to 
discover just what the background is to 
the problem that one is called on to 
address. Having tried to read quite a lot 
about the background to 21 st century 
Africa, little of which has caused me to 
be proud to be English, I had come to the 
conclusion that here, possibly more than 
anywhere that I have worked, Rous
seau's comment that history is nothing 
more than accepted fiction, is applic
able. None of that, however, entitles any 
lawyer to turn his back when work that 

he can do needs to be done, particularly 
where others are unable or unwilling to 
do it. 

Provided that none of us goes any
where with a conviction that we 'do it 
better at home;' whether 'it' be cooking, 
dancing, educating, or litigating there is 
still hope for mutual benefit from the 
exchange of experiences, particularly 
within the Commonwealth. It is, per
haps, the search for this benefit which 
tempts the 'human rights lawyer' to 
adopt the 'have wig: will travel' philo
sophy. And what a silly appellation that 
is! The term 'human rights lawyer' 
always seems to me to smack of 
tautology and smug self-righteousness 
but I suppose we all know what is meant 
by it. It is nonetheless odd that the term 
is almost invariably applied to lawyers, 
and not by them; and almost equally 
invariably to those lawyers when they 
are working in someone else's jurisdic
tion. 

But why is Africa so special? I must by 
now have worked on legal cases affect
ing human beings in more than a dozen 
different countries. Why does Africa 
seem to matter more than anywhere 
else? The stench of man's inhumanity to 
man respects no frontiers. When one 
returns home, that smell in the ex
hausted and much searched suitcase, 
and that sweat of the nightmare, are just 
as evocative whether of a detention yard 
in Lagos, or a condemned cell in K uala 
Lumpur. Is the evocation more intensely 
personal with Africa because we feel 
more to blame for what is undoubtedly 
going wrong there - and because we 
built most of the cells that I have visited 
there - or because African man's 
inhumanity to his fellow African really 
does trouble us more? I admit to the 
problem - and have often wondered if it 
is just mine. I have no idea what the 
reason is - but I keep going back. In part 
it may also be that those of us who were 
raised in the gentle softness that rounds 
our English hills and blunts our climate 
and with the genteel humbug that 

characterises too much of our middle 
class, parochial behaviour in our little 
island, but who have experienced real 
Africa, simply cannot get enough of it or 
of its people. The hugeness of everything 
from its sunsets to its valleys, and the 
warmth of everything from its winters to 
the smiles of so many of its people make 
it irresistible to us. One really can take a 
man out of Africa - but never Africa out 
of the man. 

When I was told that the GCB was 
producing a collection of papers on the 
rule of law in Africa I was delighted but 
not surprised. My only surprise was to 
be asked to contribute because, for all 
the reasons that I have tried to explain, 
this is a country where Englishmen tread 
cautiously - and write with even greater 
caution. It is wholly right, and hugely 
necessary, that South African lawyers 
are at last asserting their influence over 
what is going wrong. To take one small, 
but 1 believe important, example, many 
international observers have wondered 
for too long about why South Africa has 
apparently consciously chosen to do as 
little as England has shamefully done to 
confront the evil that continues to starve 
and to crush what little freedom is left in 
Zimbabwe. 

Malawi 
It was one of the precious ironies of 
my professional life that I found 
myself working in Malawi in the early 
part of last year at the same time as 
President Mbeki was, with all the 
appearance of sincerity, physically 
applauding Robert M ugabe's assur
ances of free elections in Zimbabwe. 
Even to me, as an ignorant European, 
the scene was one of pantomime, 
distinguishable from Neville Chamber
lain's welcoming of the assurance of 
'peace in our time' that he had been 
given by Adolph Hitler only in that 
M ugabe did not, in this single respect, 
imitate Mr Hitler by reducing his 
assurance to paper! Within a few 
weeks of that pantomime's being 
played out in Blantyre, before an 
audience of African leaders who may 
well be forgiven by history for follow
ing the lead set by President Mbeki, a 
more serious piece of theatre was being 
performed just up the road in Zomba. 
The indomitable figure of Justice 
Kriegler was confronting some of 
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those members of Malawi's parliament 
who had heeded the call of President 
Maluzi: 'Who will rid me of these 
turbulent judges?' Justice Kriegler is 
smaller I am, and considerably smaller 
than Mr Maluzi, whose years in office 
show little outward signs of having 
taken serious toll on his well-being. I 
confess, however, to little shame in 
admitting that I would not wish to be 
on the wrong side of an argument with 
Justice Kriegler - let alone on the very 
wrong side of a very bad argument. It 
is one my great regrets that I was not 
physically present - I simply cleaned 
up the ring a couple of weeks later, and 
that was frightening enough for me! 

The background to this little vign
ette of African history is now well 
known, but worth recording at a time 
when most of us return home armed 
only with harrowing accounts of the 
absence of the rule of law in Africa. 
President Maluzi was welcomed to 
power in Malawi with an enthusiasm 
perhaps matched in that uniquely 
welcoming, warm and wonderful coun
try only by the welcome that his 
predecessor had been given on coming 
to power four decades previously. Few 
in 1994 imagined that corruption 
would end overnight; fewer still that 
there would be an end to self-indulgent 
expense on the trappings of office; a 
tiny number that Malawi's natural 
resources would be efficiently 
exploited principally for the benefit of 
its people; but no one at all that we 
would ever again hear talk in the 
Chichewa language of 'president for 
life'! In 1994 it was enough that the 
political wing of Zomba's British built 
prison was closed and that many 
lawyers felt able once again to take 
on unpopular cases again without 
asking for English QCs to work with 
them. 

It was, with the benefit of hindsight, 
perhaps inevitable that it was the desire 
to 'finish the job,' coupled with a less 
appealing and more self-interested 
desire to prevent one's successor from 
discovering too much about why the 
job had not been done better and more 
altruistically, that would lead President 
Maluzi to demand political immortal
ity. My commercial clients have more 
than once told me of concerns when 
the Chief Accountant never takes a 
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holiday. The same may well be true of 
Presidents! The worry for those in 
political power at such times, however, 
must be whether the lawyers, both those 
in private practice and those on the 
Bench, can be relied upon to fall into 
line. That is when the rule of law and the 
separation of powers get tested and why 
the story is worth telling at a time of 
otherwise impending gloom. 

Three of Malawi's best judges were 
summarily removed from office by a 
simple vote (but not on this occasion 
by secret ballot) in parliament. The 
fact that this was wholly unconstitu
tional may be less noteworthy than the 
fact that all three of them had given 
judgments and made orders which 
were highly unpopular with the gov
ernment. The indictment, for example, 
against Justice Chimasula Pirie con
tained three counts: that he had found 
time to grant bail while still having 
other unfinished judicial business; that 
he had granted it outside normal court 
hours; and that he had granted it 'on 
suspiciously loose terms'. To anyone 
with an objective perspective from 
which to view this pantomime, the 
fact that the bail in question had been 
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granted to a parliamentary opponent 
to Maluzi 's bid for a further term in 
office might not have seemed wholly 
irrelevant to the equally unconstitu
tional attack on Justice Pirie, but 
removed from office he duly was! 
Few people outside Malawi noticed. 
Fewer still cared. That may be for
givable. What would not be forgivable 
would be a failure to notice what 
Malawi's lawyers did about it. 

Modecai Msisha SC is a man who 
resembles Justice Kriegler not only in 
stature. He shares his outspoken 
distaste for bullying and his ability as 
a lawyer. Unaware of the fact that he 
was taking the same cause that 
Kriegler had defended in the parlia
ment building a few weeks earlier, 
Msisha launched himself in defence 
of the separation of powers.With only 
token support from foreigners, he took 
the case to the Judicial Service Com
mission - which is in effect the Court 
of Appeal in Blantyre, sitting under 
the chairmanship of Chief Justice 
Richard Banda (before much the 
same court as that which he had 
briefed me to address on behalf of 
the leader of the then unlawful 
'opposition' in the dark days of the 
other Banda, ten years earlier). That 
he, as one of the most able commercial 
lawyers in Blantyre, had the courage to 
do that, is notable in itself. That he 
won, and that his courage inspired the 
Court of Appeal to stand up to this 
direct attack on the independence of 
the judiciary, and effectively to force 
Maluzi to reinstate all three judges, is 
even more admirable. 

It is perhaps only sad that the dispute 
as to whether Chief Justice Banda had 
reached retirement age (apparently made 
possible by reason of his inability to 
produce a birth certificate!) was resolved 
by presidential decree within a few 
months of his ruling in favour of his 
judges. However, the fact that this decree 

. was not made by a 'President-for-life,' 
but by one who was about to stand down 
in accordance with the Constitution, and 
that he and those of his supporters who 
had confronted Justice Kriegler ulti
mately failed to control a judiciary 
which had proved to all who cared to 
notice that it would defend the Constitu
tion, is triumph for the besieged rule of 
law in Africa. CD 
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