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Botswana (Bechuanaland) was 
declared a British Protecto
rate in March 1885. Its 
history until independence in 

1966 is marked by attempts to incorpo
rate it into Southern Rhodesia and , 
later, into South Africa - indeed the 
Act of Union 1908 provided that the 
Union should be expanded by incorpor
ating into it Bechuanaland, Basutoland 
(Lesotho) and Swaziland . 

Consonant with the declared inten
tion that South Africa should be 
expanded by the inclusion of the 
Bechuanaland Protectorate, the latter's 
affairs were, until February 1965, admi
nistered from Mafeking (now Mafi
keng), which, although situate in South 
Africa, was also its capital. For this 
reason, the high court for the territory 
was placed just across the border in 
Lobatse, rather than in Gaborone, the 
main town and now its capital city. 

In 1966, Bechuanaland gained its 
independence from Britain and the 
Republic of Botswana was born with 
Gaborone as its capital city. The high 
court, however, remained in Lobatse 
where its main seat remains to this day. 

The court of appeal, to which refer
ences are made below, also sits in 
Lobatse. It uses the high court complex 
and its president presides over a court in 
the old colonial building erected in the 
days of the Protectorate. 

Self-government came in 1965 and 
independence on 30 September 1996. 
Contemporaneously, the Constitution 
of Botswana was adopted . It provides 
that the country shall be a republic with 
a president as its head of government. 
There are three primary organs of 
government, the legislature, the execu
tive and the judiciary. Crucially, provi
sion is made for ajudiciary to administer 
and interpret the law of the land (the 
common law of Botswana is Roman
Dutch) which is to be independent of 
both the legislature and the executive. 

In 1967 diamonds were discovered 
and today Botswana is the world's 
largest exporter of gem quality stones. 

Diamond revenues account for approxi
mately two-thirds of export earnings, 
and have been responsible for trans
forming the country from one which was 
poor and underdeveloped into one of the 
most prosperous in Africa. A necessary 
corollary to this rapid change and 
transformation has been an increasing 
dependence upon the courts of the land 
for the resolution of an ever-increasing 
number of disputes. 

Large parts of the country are desert 
or semi-desert and, as a result, the 
population is limited. In 1999 it totalled 
approximately 597000 inhabitants. The 
economically active are concentrated 
largely in the cities of Gaborone and 
Francistown and the diamond mining 
towns Orapa, Jwaneng and Letlhakane. 
Most of the justiciable disputes emanate 
from these areas. 

The judiciary 
In the early years of independence the 
Commonwealth Developmen t Corpora
tion assisted Botswana by providing 
magistrates and judges to preside over 
its courts. They were generally employed 
on contract for a period of three years. 
Frequently their contracts were re
newed . From approximately the late 
1980's things started to change and 
more and more local practitioners were 
elevated to the Bench, particularly in the 
high court. Today, the overwhelming 
majority of the high court judges are 
citizens who were formerly legal practi
tioners. Judges are appointed by the 
president of Botswana on the recom
mendation of the Judicial Services 
Commission, which is chaired by the 
president of the court of appeal. 

Judges who are citizens of the country 
have security of tenure: they are ap
pointed for life, and sit until they retire at 
the age of70. Expatriate judges continue 
to be appointed on contract for three 
years. Their contracts have historically 
been renewed, often several times. There 
has never been a suggestion of the 
government refusing to renew a 
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contract because the judge concerned 
has handed down a decision unfavour
able to it. 

A notable example of an expatriate 
judge appointed , recently, on contract is 
Judge Chitikobo. He was, formerly , a 
high court judge in Zimbabwe who was 
obliged to leave the Bench in that 
country after handing down a decision 
unfavourable to the ruling party. He was 
soon afterwards offered an appointment 
as a judge in Botswana which he 
accepted. 

The nine judges of the court of appeal 
are all expatriates. They convene in 
Lobatse for two sessions a year in June 
and December. Its members, tradition
ally, have been retired South African 
judges and senior practitioners (Issy 
Maisels QC was its president for a 
number of years) and retired judges 
from other Commonwealth jurisdic
tions. The current president of the court 
of appeal is Judge PH (Pa t) Tebbutt, and 
its members include retired judges from 
the South African Supreme Court of 
Appeal , retired Law Lords and retired 
judges from other Commonwealth 
countries. 

Independence 
From the earliest days of independence 
the government of Botswana has been 
astute to ensure the independence of its 
judiciary. There have been numerous 
matters in which the government, or an 
arm thereof, or a parastatal has been 
involved as a party, and in which the 
decision has been unfavourable to the 
government. In all such instances, the 
decisions concerned have been respected 
and court orders carried out to the letter. 
A celebrated example was the 1992 case 
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in which Ms Unity Dow, an immigrant 
to Botswana, challenged the constitu
tionality of the laws pertaining to 
citizenship on the basis that they 
discriminated against her children who, 
though born in Botswana, were not 
automatically entitled to citizenship of 
the country. She was successful and the 

A true democracy 

There has been international recognition 
of the fact that Botswana is a true 
democracy with a judiciary which func
tions and carries out its duties indepen
dently and without any influence from 
government. For example in the report 

It has been transformed from a poor, 
largely rural, subsistence-farming based 

country into one of the major success 
stories of Africa. 

offending provisions of the Act con
cerned were repealed. Ms Dow was 
subsequently appointed to the high 
court Bench and presently serves as a 
judge in Lobatse. 

There have been a substantial number 
of decisions in which the high court and 
the court of appeal have stressed the 
importance ofjudicial independence and 
the review procedure. For example in the 
1999 decision of Peloewetse v the 
Permanent Secretary to the President 
the court of appeal said the following in 
emphasizing the crucial role of judicial 
independence in a democratic society: 
'[I]n a democracy, the government of the 
people is for the people. Where conduct 
of the government on the face of it 
appears questionable, it is the right of 
the people to question it. Knowledge by 
a government that its actions are subject 
to question contributes to the promotion 
ofgood governance. As indicated, one of 
the mechanisms developed in recent 
years by which executive action can be 
tested against standards of fairness, 
predictability and transparency, is the 
procedure for judicial review.' 

of the United States Delegation to the 
59th session of the United Nations 
Commission on Human Rights for 
2000 the following is stated inter alia in 
rela tion to Botswana: 

'Botswana is a longstanding multi 
party democracy ... The Government 
generally respected the human rights 
of its citizens; however, problems 
continued in several areas. There were 
credible reports that the police some
times beat or otherwise mistreated 
criminal suspects in order to obtain 
evidence or coerce confessions. The 
authorities took action in some cases 
against officials responsible for such 
abuses ... The Constitution explicitly 
forbids torture, inhuman and degrad
ing treatment or punishment, and the 
authorities generally respected this 
prohibition in practice; however in
stances of abuse occur. In some cases 
the authorities have taken disciplinary 
or judicial action against persons 
responsible for abuses. While coerced 
confessions are inadmissible in court, 
evidence gathered through coercion or 
abuse may be used in prosecution. 
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There were credible reports that police 
sometimes beat persons and used 
intimidation techniques in order to 
obtain evidence or illicit confessions. 
In general, however, beatings and 
other forms of extreme physical abuse 
remained rare . . . The law provides for 
the right to a fair trial ... In October 
1999, a High Court Judge declared a 
mistrial in the case of two Basarwa 
(Bushmen) men who had been con
victed in 1995 of a murder that 
occurred the same year and were 
awaiting execution. A human rights 
group claimed that the two did not 
understand the language used at the 
trial and that translations were poor. 
It also questioned whether the accused 
understood their rights or the charges 
against them, and noted that attempts 
by the men to change their court
appointed lawyers had been disre
garded. Ruling that the two had been 
deprived of their constitutional rights, 
the Judge ordered a new trial .. .' 

In an article 'Botswana and the 
Mystery of Growth' by Brian Carnell 
in The Economist of 19 April 2002 the 
following is said: 'In fact it may not be 
possible to overstate the importance of a 
stable judiciary that provides clear 
signals for poor and wealthy alike as to 
how they may proceed in acquiring and 
disposing of wealth (and thereby enrich
ing the entire country).' 

There have been a substantial number 
of articles in similar vein on the 
phenomenon that is Botswana. It has 
been transformed from a poor, largely 
rural, subsistence farming based country 
into one of the major success stories of 
Africa. Respect by government for the 
rule of law and the independence of the 
judiciary has played no small part of this 
success story. CO 

Criminal charges against judge 
in Zimbabwe withdrawn On two previous occasions (press releases on 24 September 2002 

and 19 February 2003), the Special Rapporteur has expressed 
The Special Rapporteur on the independence of judges and grave concerns over the criminal charges brought against Judge 
lawyers of the United Nations Commission on Human Rights, Blackie and Justice Paradza and their implications on judicial 
Dato Param Cumaraswamy, has welcomed the withdrawal of all independence and the rule of law in Zimbabwe. 
criminal charges against retired Judge Fergus Blackie by the 
public prosecutor in Zimbabwe. 'This is a step in the right On 19 February, the Special Rapporteur said, among other 
direction towards respect for the independence of the judiciary things, 'What is common and very conspicuous about the alleged 
and the rule of law in Zimbabwe.' charges against Justice Paradza and retired Judge Blackie is that 

the principal witnesses to prove the alleged charges, would be 

The Special Rapporteur urged the public prosecutor to similarly fellow judges. This is pitting judges against judges and setting the 

withdraw the criminal charge preferred against Justice Benjamin members of the judiciary on a collision course between what will 

Paradza on 18 February 2003 for alleged obstruction of justice. be seen as the independents and the complainants.' 
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