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A prima facie but not winnable case; to GCB 08dir'.) 
snitch or not to snitch; and Bram Fischer QC {p~ 

In recent months the National Director 
of Public Prosecutions has persistently 
found himself in an invidious position. 

It commenced when he announced that 
although there was prima facie evidence 
of serious criminal conduct by the Deputy 
President, the evidence nonetheless did 

not support a winnable case. This suggest
ed that the evidence did not establish a 

case beyond a reasonable doubt. 

The announcement was vociferously crit
icised by opposing factions. Some said 
that a grossly unfair political hatchet job 
was being executed on the Deputy 

President, since he was being robbed of 
the opportunity of refuting the allegations 

in a court of law. Others countered that he 
was being favoured by not being prose

cuted. 

As the political heat of this debate began 
to escalate, the knives were out for the 
National Director, and it was not long 
before he was being accused of having 

been an apartheid spy. He effectively 
found himself in the same position as the 
Deputy President: he was powerless to 

rebut the allegation. 

And so the Hefer Commission was 
appointed to investigate the spy allega
tions. At the time of writing, the accusers 
were resisting disclosure of their sources, 
but one suspects that ultimately their 
resistance will have to crumble. The truth 
will out and Judge Hefer will return facts 
that will bring certainty to that case. 

But it will leave the accusations against 
the Deputy President hanging in the air. It 
seems only fair that he too should be 
afforded the 0pp0l1unity of refuting the 
allegations against him. The judgment call 
that the evidence established a prima facie 
but not winnable case is a difficult one, 
and opinions may differ. Last year 12000 
children were brutally raped in this coun
try; last night a 20-year-old boy who, 

when hijacked, volunteered his Golf 
Chico keys, his cell phone, and his wallet, 
was nontheless gratuitously executed on 
the East Rand. We cannot afford not to be 
seen to be prosecuting crime. The decision 
not to prosecute should be reconsidered. 

On Thursday, 16 October 2003, Bram 
Fischer QC became the first legal practi-
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tioner to be reinstated to the roll of advo

cates in terms of the Reinstatement of 
Enrolment of Certain Deceased Legal 

Practitioners Act 32 of 2002. Section 1(1) 
confers such a discretion on the court, ' ... if 
the court is satisfied that the conduct that 
led to that person's name being removed 
from the roll in question was directly relat
ed to that person's opposition to the previ
ous political dispensation of apartheid, 
and to bring about political or constitu
tional change in the Republic, or to assist
ing persons who were likewise opposed to 
the said apartheid dispensation. ' 

Fischer was born in 1908, joined the 
Johannesburg Bar in 1935, took silk in 

1951, and was struck from the roll of advo
cates on the application of the 

Johannesburg Bar in 1965. After he had 

lived underground during 1965, he was 

captured in November of that year and put 
on trial. He was convicted and sentenced to 

life imprisonment. He contracted cancer 
while in jail, and for the last few months of 

his life was released to his brother's home 

in Bloemfontein (which was declared a 

temporary prison). He died on 8 May 1975. 

The striking off resulted from the fact that 
Fischer had undertaken to the court that he 

would stand trial, but had then not stood 
trial, thereby not honouring the undertak

ing to the court. In a letter read to the court 
by Fischer's counsel, it was explained that 

Fischer had made the difficult decision 
not to stand trial because of his resolve to 

go underground to continue his fight 

against apartheid. 

In opposing his striking off application in 

1965, Kentridge SC leading Chaskalson 
relied on Ex parte Krause 1905 TS 221 
and Incorporated Law Society, Transvaal 
v Mandela 1954 (3) SA 102 (T). In both 

cases the ratio was that criminal conduct 
did not per se render a person unfit as a 

legal practitioner, especially where the 

person was driven not by personal gain 

but by political conviction. 

In its submission to the TRC, the GCB 

wrote in October 1997: 'Fischer was con
fronted with an acute dilemma. He was 
torn between his fidelity to law, which he 
had faithfully served for many years and 
his profound commitment to opposing the 

injustices of apartheid. He acted not out 
of self-interest but from political and 
moral conviction. Far from securing any 
personal advantage, he realised that his 
actions would result in increased punish
ment... Ultimately any application for 
striking offposes a fundamental question: 
Is the advocate a fit and proper person to 
continue to practise? Advocates are struck 
from the roll in order to protect the public 
from unscrupulous and dishonest practi
tioners. While recognising that opinions 
may differ, the present Johannesburg Bar 
Council has resolved that it does not hold 
the view that Bram Fischer was not a fit 
and proper person to continue to practise 
as an advocate. It believes that a grave 
injustice was done to him and today can 
only apologise to his family... The 
Johannesburg Bar Council would support 
any application for his readmission to the 
roll ofadvocates. To this end it would wel
come the introduction of legislation to 
restore posthumously the name of Bram 
Fischer and others in a similar position to 
the roll ofadvocates. ' 

Writing in 1995 Consultus 161, Geoff 
Budlender commented on Fischer's choos
ing the confrontational option instead of 
working within the system: These are diffi
cult questions, which will and should trou
ble all lawyers in all places. Honourable 
people have to attempt to make honourable 
choices. The story of Bram Fischer shows 
that it is the third option - Fischer soption 
- which is the most difficult, and which 
requires the greatest idealism and the 
greatest selrsacrifice. ' 

In the striking-off judgment, De Wet JP 
expressly foreshadowed (at 138A) that a time 
might come when a changed society and gov
ernment would look differently on Fischer's 
choice. That has now come to pass. m 
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