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From the chair's report, 2002-2003 
Extracts from the annual report of the chair, Willem van der 
Linde SG, at the 58th annual general meeting of the GGB, 
Gape Town, on 26 July 2003 

Introduction 

D
uring the past year the GCB has 
again experienced the dichotomy 
of, on the one hand, countless 

members (and judges) gIVIng freely of 
their time, energy and commitment to the 
training and advancement of young mem
bers, with continual soul-searching for 
ways in which to improve it; and yet on 
the other hand, having to fend off the 
attacks by competition authorities and the 
draft Legal Practice Bill proposed by the 
LSSA to the very fabric of the institution 
of the Bar. These attacks often seem to 
brush aside simplistically all our defences 
with a confidence born from a perception 
of ultimate power. In this context I cannot 
help but remember how Edward Gibbon 
in The Decline and Fall of the Roman 
Empire commented on the mercurial 
spread of the use of gunpowder: 'If we 
contrast the rapid progress of this mis
chievous discovery with the slow and 
laborious advances of reason, science, and 
the arts of peace, a philosopher, according 
to his temper, will laugh or weep at the 
folly of mankind.' 

Membership 

I report on the progress made in respect of 
the material events affecting the adminis
tration of the General Council of the Bar 
of South Africa for the year July 2002 to 
July 2003. 

At the annual general meeting in July 
2002, the following executive was elect
ed: WHG van der Linde SC (chair), 
J Poswa SC (deputy chair), MM Jansen 
SC (vice-chair) P Mtshaulana (honorary 
secretary), F Kathree (assistant honorary 
secretary), TN Aboobaker SC, N Arendse 
SC, JW Eksteen SC, lAM Semenya SC, R 
Williams, A Findlay SC (ex officio con
venor of NBEB) and 11 Gauntlett SC (ex 
officio past chair). (Mtshaulana resigned 
on 8 March 2003 at the National 
Executive Committee meeting; Kathree 
has been acting honorary secretary since. 
T Bruinders has assisted Kathree on an ad 
hoc basis in the interim.) 

The executive committee 
portfolios 

Portfolios were allocated to each member 
of the executive committee during the 
year under review. 

The membershipp of the ten constituent Bars stands at 1 804. It is made up as follows: 

BAR SILKS OVER 5 YEARS UNDER 5 YEARS 1ST YEAR* TOTAL 

JOHANNESBURG 112 321 

PRETORIA 60 220 

CAPE TOWN 59 148 

NATAL 43 101 

PORT ELIZABETH 5 29 

GRAHAMSTOWN 6 14 

FREE STATE 6 31 

NORTHERN CAPE - 6 

NORTH WEST 2 4 

BISHO - 6 

TRANSKEI 1 6 

TOTAL 294 886 

* Non-contributing 

4 

167 30 630 

106 72 458 

77 32 316 

78 8 230 

9 3 46 

4 2 26 

6 5 48 

- - 6 

2 - 8 

7 3 16 

10 3 20 

466 158 1804 

Standing committees 

The following standing committees were 
constituted: Advocacy Training 
Committee: SE Weiner SC (convenor); 
Arbitration Foundation of SA (AFSA): 
WHG vd Linde SC (GCB director); 
Bursary Fund Committee: GC Pretorius 
SC (convenor); Editorial Committee 
Advocate: H Mellet (Editor), 11 Gauntlett 
SC, WHG van der Linde SC, IJ Smuts 
SC, F Snyckers, E Fagan, A Gabriel; 
Finance Committee: RT Sutherland SC 
(convenor), T Bruinders, F Kathree; 
Human Rights Committee: B Spilg SC 
(convenor); Judicial Services 
Commission: M Seligson SC (GCB rep
resentative); Laws and Administration 
Committee (Pretoria Bar): AJ Louw 
(Convenor); Legal Aid Board: H 
Saldulker (GCB represenative), P 
Mokoena (alternate); Legal Provident 
Fund: C R Jansen (GCB representative); 
Legal Provident Society: R Meyer SC 
(GCB representative); Pupillage 
Committee: JF Mullins SC (convenor), 
Mpati, JA; Road Accident Fund 
Committee: DA Neser SC (convenor), JF 
Mullins SC; Standards Generating Body 
for Legal Education: DE van 
Loggerenberg SC (convenor); South 
African Qualifications Authority 
(SAQA): DS Fourie SC (convenor). 

Transformation 

It has been a central objective of the GCB 
during the past year to draw more previ
ously disadvantaged individuals into the 
profession, and to retain them. The piv
otal resolutions that were passed in this 
regard at the October 2002 national exec
utive meeting, the November 2002 exec
utive committee meeting, and the March 
2003 national executive meeting, were 
(cumulatively) these: 

Initial resolutions passed at the 
October 2002 meeting (Intundla): 
- The Cape, Durban, Pretoria, 

Johannesburg and Eastern Cape 
Bars were requested to submit to 
the secretariat by 30 November 
2002 a workable plan which they 
had adopted in relation to making 
their Silks aware of the need to 
involve black juniors and female 
members. 

- Arendse SC was appointed to head 
a Transformation Sub-committee 
which was mandated to report at 
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the National Executive meeting in The chair was to communicate advantaged juniors in amici briefs, 
March 2003 concerning a compre with the presidents of the LSSA, and the collation of data in that 

hensive transformation strategy. NADEL, and BLA, to stress the regard; 

- Silks present were requested to need for changing briefing pat - the recording of groups'/suite 

report by 30 November on their terns resulting from historical plans for the support for previous

individual efforts to involve previ imbalances. ly disadvantaged juniors in their 

ously disadvantaged young juniors - The National Examination Board structure, and the collation of data 
in their own practices. was requested to renew its efforts in that regard; 

to secure the appointment of previ - interaction with the Legal Aid 
As regards immediate steps to assist 

ously disadvantaged members on Board to facilitate the payment of
in addressing imbalances in briefing 

the Board. counsel's fees; 
patterns, the following was resolved: 

- The secretariat was mandated to - that serious consideration be given 
- Individual Bars were requested to 

follow up the Bars' compliance to a reduction of the 60-day period 
set up meetings with the senior 

with the above requests. to 30 days for the payment of fees 
partners of leading firms of attor

to juniors [0-3 years]; 
neys, and to commence doing so The Arendse committee duly report

- that measures be considered to
before the end of November 2002, ed. It recognised that housing, sup

achieve financial support towards 
in order to explain the imbalances port for junior members, briefing pat

rental and infrastructural support for 
in briefing patterns and the need terns and pupillage were key problem 

previously disadvantaged juniors. 
for them to change. areas that required urgent attention, 

- Individual Bars were requested to and proposed the following measures The individual Bars have the respon

identify private corporate clients, for immediate implementation: sibility to carry out these resolutions. 

and to arrange similar meetings - constituent Bars were requested to The present membership statistics, on 

with them before the end of appoint a person dedicated to a racial basis are as follows: 

November 2002 to explain the ensuring the collation of names 
imbalances in briefing patterns and a register of data of senior jun New initiatives 
and the need for change. In addi iors who volunteer to implement Pupil Entry Course: 14 - 25 July
tion, the chair would follow up the second junior system; 2003 The pupil entry school which 
correspondence already circulated - the collation of names and a regis was conceived in September 2002 
with yet other private corporate ter of data of seniors or juniors 

came to fruition. Thanks are due to 
clients in other jurisdictions. who implement one previously Weiner SC who bore the brunt of the 

- The chairpersons of the Bars are disadvantaged junior in a 'brief responsibility for making the idea 
requested to convene meetings per annum' decision; become a reality. Reports appear on 
with silks for the same purpose i.e. - interfacing with established law 

pages 8 - 14 of this issue. 
to explain imbalances in briefing firms on the implementation of the Young Leaders' Seminar: Glenburn 
patterns and the need for change. engagement of previously disad

Lodge: 4/5 July 2003 A seminar was 
In addition, the amended 'paid vantaged juniors, and the collation held to stimulate forward-thinking and 
junior' rule was to be brought to of data in that regard; 

discussion among those who are likely 
the attention of all silks throughout - interfacing with the State Attorney to become the future leaders of the pro
the country. on the engagement of previously fession. The constituent Bars were each 

- The National Litigation Manager disadvantaged juniors in the work invited to select attendees. Some 31 rep
of the RAF was to be approached out-sourced by that office, and the 

resentatives were present. The topics
to assist in implementing the sys collation of data in that regard; covered were these: Legal Practice Bill 
tem which they have proposed for - liaising with the Chief Justice and 

(Van der Linde SC), the institution of 
the transfer of skills to junior other Judges President regarding silk (Sutherland SC), education 
members. the appointment of previously dis- Pretorius SC), competition matters 

- The silks of the individual Bars 
who at lntundla undertook to 
report on steps taken by them to , WHITE BLACK COLOURED INDIAN 
involve juniors from previously FEMALE FEMALE FEMALE FEMALEMALE MALE MALE MALE 
disadvantaged groups were 

Silks 262 6 8 0 5 0 10 3 
requested to submit their reports to 

5 years & more 682 83 53 9 12 3 33 11the secretariat as soon as possible. 
- The secretariat was to keep a reg Under 5 years 243 53 93 12 13 8 24 20 

ister of previously disadvantaged 
Non-contributing 64 20 37 12 7 5 4 9 

members, with a short CV of each 
Sub-total 1251 162 191 33 37 16 71 43of them (to the extent that they are 


willing to provide it) and was 

requested to make their names TOTAL 1804 

available to any person enquiring. 
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(Unterhalter SC), and international per
spectives (Watt-Pringle SC). By all 
accounts the seminar should be repeated. 
Visits by chair to smaller Bars During 
the course of the year I visited North 
West, Northern Cape, Transkei, and 

Eastern Cape. 

Second 
World Bar Conference 

South Africa is to host the second world 
conference of referral Bars. It takes place 
from 11 - 14 April 2004. Gauntlett SC 
was appointed the convenor by the Forum 
for Advocates and Barristers; he has put 

together a committee of seven colleagues. 
The arrangements are in hand. 

Legal Practice Bill 

The GCB and the LSSA met In East 
London on 8 March 2003 in an historic 
attempt to reconcile principled differences 

between the LSSA and that of the draft 
Bill proposed by the ministerial Task 

Team. Both were leading participants in a 
complex and multilateral series of discus
sions which later took the form of a Task 
Team convened by the minister. 

This process culminated in the submission 
to the minister last April of a draft Legal 
Practice Bill produced by the Task Team, 

but not supported by the LSSA, and was 
followed by a draft Bill submitted to the 
minister by the LSSA itself. Since then, 
discussions have taken place between the 
LSSA and representatives of the paralegal 
profession, in relation to which important 
progress has been made. Inherent difficul
ties related to drawing this brand new 
component into the wider profession have 
however militated against resolution. 

At the same time, the LSSA and the GCB 
made a renewed endeavour to establish 
common ground. After the meeting in 
East London, the LSSA and the GCB 
agreed to establish four working commit
tees to address four distinct areas of con
cern that affect the practice of law in 

South Africa. These are the Legal Practice 
Bill, the Satchwell Report, bliefing pat
terns, and rules governing attorneys and 
advocates appearing together. The com
mittees met in Pretoria on 17 May 2003 to 
debate the issues. 

The upshot of that meeting was a pro
posed Bill dealing with the establishment 
of a Legal Services Protector. However, 
the LSSA committee could not take a final 
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position on this issue, and needed to 
obtain a mandate. The parties arranged to 

meet again on Saturday 21 June 2003 in 

an attempt to finalise a joint submission to 
the minister before the end of June 2003. 

In the meantime, the GCB had requested 
the LSSA to agree to request an urgent 
joint meeting with the minister to impress 

upon him the need for the profession itself 
to reach consensus on the fundamental 
issues of structure and governance. The 

LSSA undertook to revert as to whether it 
would agree to such a meeting. 

Before the LSSA reverted to the GCB on 
this issue, it met with the minister without 
the GCB being present. After that meet
ing, the LSSA requested the GCB to defer 
the follow-up meeting that had been 

arranged between them for 21 June 2003. 

Since the establishment of an office of a 

Legal Services Protector is a matter in 
respect of which the parties are agreed in 
principle, and since this issue need not be 

placed on the same time-line as that of the 
regulation of the profession itself, the 
GCB resolved in any event to put forward 
a draft Bill for consideration, and duly did 

so. This is in keeping with the increasing 
international trend towards incremental 

legislation where appropriate. 

Thanks are due to Gauntlett SC, Loxton 

SC, and Breitenbach for their efforts in 
this regard. 

Competition 
Commissioner 

I report below under 'Court proceedings' 
on the results of the competition litigation. 

After the judgment, I was invited to meet 
with members of the staff who are inves

tigating the GCB application for exemp

tion. I was required there to defend the 
many uniform rules of professional ethics 
from the perspective of the new anti-com
petition strictures. Thereafter I submitted 

a written exposition of the GCB defence. 
On my request, I met again with the indi

viduals concerned and we discussed the 
rationale for many of our rules. I submit

ted a further written explanation. Our 
present arrangement is that I will be given 

the opportunity to comment on their pre
final recommendation. 

National Bar Examinations 

The overall results in respect of the past 

two intakes are as follows: 

November 2002: 158 pupils wrote the 

NBE; 91 passed; 67 failed. 


Pass rate: 57,5%. 


June 2003: 150 pupils wrote the NBE; 88 


passed; 62 failed. 

Pass rate: 58,67%. 


The board held its second symposium in 

Stellenbosch in April. A report by Findlay 

SC was published in 2003 August 


Advocate 6. 

Court proceedings 

On 6 September 2002 the Supreme 

Court of Appeal handed down judg
ment in the matter of the Commis
sioner, Competition Commission v 
GCB 2002 (6) SA 606 (SCA). The 
court upheld the commissioner's 

appeal in part, in holding that Roos J 

should not himself have exempted the 
rule precluding members from 

accepting briefs with non-members, 
and the rule precluding members 

from accepting briefs on contingency 
without Bar Council consent. Those 
rules were remitted to the commis
sioner for reconsideration. 

The SCA dismissed the appeal in 
part, in upholding that Roos J was 

correct in exempting the referral rule 
from the application of the Competi

tion Act 89 of 1998. It held that the 
referral rule was the law of the land 

and that the commissioner was not 
entitled to refuse to exempt it. 
The SCA dismissed the cross-appeal, 
holding that the mere fact that the 

commissioner did not observe the audi 
alteram partem rule did not by itself 

justify an inference of bias. The effect 
is that the prohibitions against partner

ships, and indiscriminate chamber 
location, were also remitted to the 

commissioner for reconsideration. 

2 	 The application brought in the Free 
State division to strike EM Lehana 

from the roll of advocates was grant
ed. Similar applications are pending 

elsewhere. 

International contact 

Jansen SC attended the Commonwealth 
Law Conference in Melbourne, Australia, 

from 13 - 17 April 2003. Her report was 
published in 2003 August Advocate 10. 

Eksteen SC attended the IBA Spring 

Council meeting and the Bar Leaders 
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meeting in Brussels from 29 May - 1 June 
2003. His report was published in 2003 

August Advocate 14. 

I attended the Queensland Bar Centenary 
Conference in Cairns, Australia during 

April 2003 where I delivered a paper. I 
have circulated it to Bar chairs and exco 
members. 

Kathree attended the World Women 
Lawyers' Conference in London from 30 

June - 2 July 2003. Her report appears on 

page 17 of this issue. 

Matt Kelly, chair of the Bar of England and 
Wales, visited the South African Bar from 

18 - 23 July 2003. See the report on page 
25 of this issue. 

Public statements 

The following media statements were 

issued by the GCB over the past year: 

1 July 2003: Following the withdraw

al of charges against retired Judge 


Fergus Blackie by the prosecuting 

authorities in Zimbabwe. 

10 March 2003 : Joint media state

ment issued by GCB and LSSA fol


lowing discussions in East London in 


order to reach consensus in relation to 


current drafts of the Legal Practice 

Bill. 


6 March 2003: Statement issued fol


lowing criticism by Mr Dumisani 


Makhaye, MP, of the statement by 

Chief Justices of South Africa, 

Botswana, Malawi, Mauritius, 
Namibia, Tanzania, Swaziland, 

Uganda and Zambia. 
3 December 2002: Statement issued 

by Human Rights Committee of the 

GCB following Swazi government's 

continued disregard for the rule of 
law. 

4 November 2002: Statement issued 
by Human Rights Committee con
demning the attempts made by the 

Swazi monarchy and government to 

undermine the rule of law and to 

deprive its citizens of their basic right 
of access to justice. 

17 September 2002: Statement issued 

expressing concern regarding the 
arrest and detention of retired Judge 
Fergus Blackie. 

3 September 2002: Statement issued 
by Human Rights Committee 

expressing concern regarding Deputy 
Minister of Foreign Affairs Pahad's 
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statements In support of President 
Mugabe. 
29 July 2002: Statement issued after 

57 'h AGM. 

The GCB secretariat and 
committees 

The GCB functions only because of its 
highly efficient secretariat comprising the 

administrative officer, Elize van den 

Heever, and her colleagues Marietjie 

Bohme and Susan Molefe. It is small, 
energetic, and user-friendly. I am always 

surprised at the amount of work one can 

heap on the secretariat staff, and the way 

they respond like a duck to water. 

There is in addition a string of colleagues 
who deserve mention. I refer to the mem
bers of the standing committees, and all 

the members who responded during the 

course of the year to requests for assis

tance. This they did in the highest tradi
tions of the Bar - without demur, immedi

ately, and effectively. I would do many a 
disservice if I were to name names, for I 
am sure to omit some. 

The future 

I have reported above as informally as the 
essential facts permit. There are, however, 

amidst the multitude of run-of-the-mill 

matters, two very significant ones: the 
looming Legal Practice Bill and the 

Competition Commissioner. We must 
realise that the threat to the Bar from 

those quarters is real, and that the imme
diate future will undoubtedly test our 

resolve. 

'Discounting' sentence 

A landmark ruling in a Scottish Court 
of Criminal Appeal means that offend

ers can expect to have their sentences 
slashed by a third if th~y plead guilty 

at the fIrst time of asking, reports The 
Scotsman. The judgment, by a panel 

headed by Scotland's most senior 

judge, Lord Cull en, the Lord lustice
General, means that the so-called 'dis

count' system used in the English 
courts has been enshrined in Scots law 

for the fust time. From Legalbrief 
News Diary 31 October 2003. 
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Ethnic origin monitoring 

Following the adoption of an 
Equality Code for the Bar, the 

council of the Bar of England and 
Wales keeps records of its mem

bership by race and sex to enable 
it to assess the effectiveness of its 

policies. According to a recent 
circular of its Equal 

Opportunities and Race Relations 
Committees, the council is fre

quently asked by the LCD, the 
home office and via parliamen

tary questions, newspapers, uni
versities, students and many oth

ers for analyses showing the pro
portion of men, women and 

members of ethnic minorities in 
the practising Bar. '[It] is impor

tant for the Bar Council, in 

assessing the effectiveness of its 

equal opportunity policies, to 

have accurate and complete 
records of its membership by eth
nicity and gender.' 

Information collected from indi

viduals is treated as confidential 
and is used to compile statistical 

analyses and reports. The same 

categories as used in the official 

census is used in order to make 
comparisons with other popula

tion data. The 2001 UK census 
introduced new ethnic origin 

categories for the first time last 
year. The categories do not relate 

to birth, citizenship or nationali
ty, but to ethnic origin and cul

tural background. 

Calculating the degree 
of guilt 

In a recent appeal, initiated by the 
appellant in person, the following 

ground for appeal against sentence 
was advanced: 'I feel that the sentence 

was too harsh for an innocent person 
like myself. I will hope and repose 
that the appeal court will assist me 

and set up an algorithm method 
towards me chief problem.' 
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