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notices, affidavits, etc.) or by performing 

a skill (leading and cross-examining wit

nesses and moving applications). Each 

practical exercise will then be reviewed 

by senior practitioners and each pupil will 

be given feedback and assessed at each 

stage of the process. 

The GCB thanks all pupils who attended 

and once again thanks those 'usual sus

pects' - Justice Johann Kriegler and the 

members of the Johannesburg and 

Pretoria Bars who gave of their time and 

energy to make the programme a success. 

Of course there were various teething 

problems encountered, but we hope these 

were overshadowed by the benefits the 

course provided. 

Finally thanks go to the Johannesburg Bar 

Council and Nedcor Bank for their gener

ous sponsorship of the course, and to 

Chris Marnewick, without whom the 

course would not have happened. CD 

A pupil's impressions 


Nadine Fourie, a pupil who attended the school, gives her impressions 

D
uring July 2003, the latest intake of 
pupils from the Johannesburg and 
Pretoria Bars was given the oppor

tunity to attend the GCB Pupillage Entry 
School in Sandton. The pioneering two
week programme consisted of a combina
tion of lectures, advocacy training, and 
practical drafting exercises with the aim of 
giving an introductory overview of the sur
vival skills necessary for pupillage and 
beyond. 
The teaching line-up included an impres
sive group of silks, with a guest appearance 
from the Bench in the person of Justice 
Johann Kriegler who riveted all in a lecture 
on cross-examination. Chris Marnewick 

SC jetted in from New Zealand to run a 
substantial part of the course and provided 
extremely useful practical guidance on 
legal drafting - so useful that it has spilled 
over into long-distance e-mail mentoring 
that has proved to be a lifeline to many in 
the run-up to the Bar examinations. 
The practical component of the course 
seemed daunting (as it entailed a group of 
80 pupils - 40 from each Bar), but the 
training was skilfully handled by experi
enced trainers and mentors, and pupils 
were given the opportunity over each of the 
ten days either to get on their feet in trial, 
motion and appellate exercises, or to try 
their hands at drafting. 

Not only did the course achieve the result 
of providing an excellent preparation to 
the period of pupillage, it also served to 
introduce pupils from both Bars to each 
other, and much note-exchanging, prece
dent-swopping and mutual pre-examina
tion counselling has already resulted from 
the fortnight's events. 
The generosity of the many members who 
invested their time and effort in the course 
bears testimony to the commitment of 
promoting both access to the Bar and 
future excellence. The course can certain
ly be recommended, and should provide 
the backbone for the new-look pupillage 
to be introduced in 2004. CD 

Lessons from the July Pupil Entry Course 

Chris Marnewick SC, Institute of Professional Legal Training, Auckland, New Zealand 

*[Note: Endnotes on page 13.] 

T
he July pupil entry course was a 
learning experience for everyone 
involved in it, not least of all for 

me. In any new enterprise one can learn 
as much (and sometimes more) from the 
things that go wrong as one does from 
those that go well. I shall try to put the 
spotlight on a few of the positives and the 
negatives of the course. 

The course was designed to be a ten-day 
introductory course for pupils while 
allowing the Bar to test its logistics and 
teaching methodology. I designed the pro
gramme to cover as broad a spectrum of 
an advocate's work as possible, given the 
time we had available. J We decided to 
implement, insofar as far as we could, a 
simple process of teaching that would, in 

turn, implement the most effective 

method of acquiring practical skills, 
namely 'learning-by-doing '. This method 

of learning relies on a simple truth we all 

know: advocacy skills cannot be learned 
in the library or from books. They can be 

acquired only by practising the relevant 

skills or techniques over and over again. 

The teaching method we used worked as 

follows: the day started with a lecture on 

the topic of the day, for example, cross
examination. Pupils were then given roles 

to play and time to prepare for the exer
cises to follow later. Each pupil then prac

tised the skill concerned under the eye of 
advocacy trainers, who gave feedback to 

the pupil according to the NITAIIATC 

method.2 There was thus a cycle of teach

ing and learning based on the following 
components: instruction,3 preparation, 
pelformance and feedback. This process 
was adopted for each of the topics in the 
programme. 

The overall method can be explained by 
reference to an example of a typical day's 
work on the course. 

Day 6 - Cross-examination 

The pupils had to read their written course 
materials in advance. These materials con
sisted of some notes on the basic principles 
and a list of do's and don'ts in cross-exam
ination. At 09hOO they received a lecture 
on cross-examination by Justice Johann 
Kriegler.4 I followed with a lecture on 
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preparation for cross-examination. Justice 
Kriegler and I emphasised the need for 

proper preparation and technique. I advo
cated a structured approach to preparation 
for cross-examination: (1) Develop a theo
ry of the case.5 (2) Anticipate whom the 

opposition will call as witnesses. (3) 

Prepare themes or topics for the cross
examination of each witness. 6 (4) Plan 

appropriate questions to pursue your own 
theory of the case and to undermine the 
opposition witness. The pupils then 
watched a video of the cross-examination 

of a witness in the American case of The 
People v William Kennedy-Smith, fol

lowed by a discussion of the lessons to be 
learned from the video.7 The video demon

strated the use of themes for cross-exami
nation and the basic techniques of cross

examination particularly well. 

Pupils were then divided into groups and 
given time to prepare their cross-examina
tion of a witness, played by another pupil. 

Their efforts were later reviewed by advo
cacy trainers (and Justice Kriegler) 
according to the NITA method. In the 
afternoon pupils were given further tasks 
and those who had not had a chance to 
perform earlier were then given the oppor
tunity to practise their skills. 

Thus I shared the workload for the day 

with Justice Kriegler, about eight advoca
cy trainers, and Sharise Weiner Se. 

General feedback 

The course presented a steep learning 
curve for all of us. It was the first time the 
Bar had presented such an ambitious intro
ductory course. It was the first time I had 

been faced with so many pupils, about 
eighty, in a course designed to teach skills 
as opposed to academic law. It was the first 

time pupils had had an opportunity to 
gauge the breadth of their pupilage pro
gramme, and, I suspect, the amount of 
work ahead of them. It was a first time for 
virtually everything we tried. So it should 
come as no surprise that some things 

worked well and 
others did not. 

What did I learn? I designed the course and 
devised the basic method of teaching to be 
used, the cycle of instruction, preparation, 
performance and feedback referred to 
earlier. I wrote course materials and the 
instructor manual, set the exercises and 
delivered some of the lectures. However, 

feedback from pupils suggests that I could 
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have done better in a number of respects. 
Firstly, the exercises did not always allow 
pupils to practise what they had been taught 

during the preceding lecture. Secondly, with 
such a large number of pupils on the course, 
it was not possible to give proper attention to 
each individual pupil. As one pupil put it, 
smaller sessions would allow for greater 
interaction between each pupil and the 
teacher. Thirdly, there was insufficient time 
for preparation and pupils felt embarrassed 
when they had to perform ill-prepared. 
Fourthly, while the videos and other visual 

aids were helpful, more use could be made 
of technology. All of these points are valid. 

The first can be remedied by the creation of 
a cohesive programme that properly links 
the lectures and exercises. The other three 
are matters of logistics that will probably not 
present a problem at individual Bars where 
the number of pupils is much lower. The 

most serious mistake I made, I think, was to 
set the legal writing exercises from past Bar 
Exam papers. This was a mistake for the 

simple reason that this course should have 
been designed for pupils at the commence
ment of their pupillage, not at the culmina
tion of it. The exercises were simply too dif
ficult and this may have disheartened some 
pupils. 

What could the lecturers learn from the 
course? The lectures were delivered by a 

number of senior advocates and Justice 
Kriegler. Each had his or her own style of 
teaching. This could be confusing to 
pupils, especially when the course is so 
intense and so many subjects have to be 
covered in the short time available. Not all 

lecturers provided a printed version of 
their lectures for inclusion in the pupil's 
course manual.s With some exceptions, 
the lecturers also did not take part in the 
practical exercises. This gave rise to valid 
criticism from pupils that there was a 
lack of consistency in the teaching. The 
lecturers taught one thing while the advo
cacy trainers taught another. 

The advocacy trainers who supervised the 
practical exercises and gave feedback on 
the advocacy performances had not taken 

part in the lectures. The result was that 
they often contradicted the lecturers when 

they gave their feedback, thus confusing 
pupils. For example, in my lecture on 

opening statements, I taught pupils to 
mention the opponent's defence to a claim 
- when acting for the plaintiff - and then 
to tell the court what each of their wit

nesses would say in such a way that the 
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defence would be undermined. However, 
when pupils practised opening statements, 

they were told in the feedback session that 
it was not a good idea to mention the 

defence. We obviously have to find a 
process to ensure that the feedback 
sessions are synchronised with the main 
lectures. 

These are minor problems, in my view. 
Most can be overcome by the creation of a 
written course manual and an instructor 

manual. Both lecturers and trainers can 
then modify their teaching and feedback to 
accord with what is in the manual. 

What could pupils learn from the course, 
apart from the basic skills and techniques 
we tried to teach? Feedback I have 
received from them includes the following 

positive aspects: (1) They gained an 
understanding of the breadth of the pupil

lage programme. One wrote: it really gave 
me a helicopter view of the whole pupil
lage. (2) The practical exercises acquaint

ed them with the learn-by-doing method. 
(3) They learned practical aspects of the 
litigation process from experienced advo
cates, who taught them the little tricks and 
structures that you cannot find in aca

demic textbooks. As one pupil comment
ed: I now understand the value of having 
a structure/skeleton in whatever you do as 

an advocate, from drafting, to preparing 
for trial, and presenting your case in 
court. (4) Some pupils encountered plead
ings - and had to draft them - for the first 

time in their lives! (5) Pupils learned to 
get used to a certain amount of public 

scrutiny - and humiliation! - when they 
performed the advocacy exercises. (6) 

Most of all, they learned that the skills of 
an advocate could not be acquired by 
reading a book or watching someone else 
do it. 

The organisers of the course could also 
learn a few things from this first course. 
The room was too small and there were 

too few tables. The room was not tidied 
overnight - I had to do it each morning. 

The television set could, at first, not be 
synchronised with the VCR. These were 

some of the irritating gremlins that 
pestered us from day to day. Such prob
lems are easily solved. 

More serious problems include the follow
ing. The model answers in the legal writ

ing exercises were inadequate, and in 
some cases, plainly wrong. Pupils were 

keen to receive model answers they could 
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use as precedents. We had none to give 
them. The solution is that the senior advo

cates who gave the lectures should set the 
exercises and prepare the model answers, 
and that there should be a whole array of 
precedents to hand out to pupils. The prac
tical exercises in advocacy had to be per
formed under pressure, when pupils had 
had insufficient time to prepare, resulting 
in unnecessary embarrassment to them. 
The solution is to allocate advocacy roles 
in advance and to allow adequate time for 
preparation. The buddy system could be 

used so that pupils are paired up and can 
take turns to play counsel and the witness.9 

Most pupils thought the course was too 
short. They think at least a month of train
ing at this intensity is required,1U which 
deserves serious consideration. 

Concluding remarks 

I asked the pupils to tell me what concerns 
and problems they had with the current 

system of pupillage and promised to take 
their concerns to a higher authority." 
There were basically two main problems. 
The first was eloquently expressed by a 
pupil who said: We have this huge cur
riculum with a difficult, all-or-nothing 
exam at the end of it. But we have no 
training manual and the people who have 
to teach us are too busy running their 
practices to worry about us. Why are you 
surprised when 40% of us fail the 
exams ?1 2 The second was a concern 

expressed by a pupil who had previously 
failed the Bar exams: Why have they 
banned your book? And Peter van 
Blerk s? Don't all advocates work with 
books? Why are we to be the only ones 
who are not allowed access to the very 
same books that practising advocates use 
in everyday practice? Didn't you guys 
write these books so that we can use 
them? This gave rise to a lively debate. I 
found it difficult to answer these questions 
as I didn't know the answers. Why 
indeed? My helplessness was increased 
when I was shown the National Bar 
Examination Board's report dated March 

2003, where its policy was recorded as 
follows: Legal Writing is an open book 
examination - pupils are entitled to refer 
to all published legal text books ... 13 I have 

since learned that my book has been 
banned because it makes the examination 
too easy for the pupils and that Peter 
van Blerk's book l 4 has been banned for 
consistency! 

It seems to me that the focus in the current 
pupillage programme is not on the needs 

of the pupils and that the NBEB's attitude 
is symptomatic of that approach. We don't 
ask, What is required here to teach the 
pupil the skills ofan advocate? We tend to 
ask instead, What can we do with our cur
rent resources? Then, having concluded 
that there is not much we can do, we don't 

do much at all. Changing our focus to the 
needs of the pupils could resolve the high 
failure rate - reportedly as high as 80% 
among black pupils - and help speed up 

the transformation process and improve 
the quality of legal representation, all at 

the same time. We should perhaps ask 
ourselves, What do we have to do to make 
this work? And then do whatever it takes. 
Absolutely whatever it takes. 

The good news is that I saw strong signs 

that such a change of approach is on the 
horizon. The many positive aspects of the 
July course (listed below) outweigh the 

problems and shortcomings I mentioned 
earlier. 

The mere fact that the course took 
place is an important advance on the 
Bar's previous approach to pupillage. 
The learning-by-doing method has its 

corollary in 'teaching-by-doing'. This 
course was the best evidence I could 

see that the Bar has finally turned the 
corner to own up to its responsibility 

in providing quality training in all 
aspects of an advocate's practice. It 

has never been enough to provide 
pupils with the syllabus and then to 

leave them to their own devices. I was 
pleased beyond words to see so many 

senior advocates l 5 giving lectures, so 
many others giving feedback, and so 

many resources of the GCB combined 
to put the course together. The parti

cipation of the judiciary is another 
good sign. Justice Kriegler can legiti
mately be credited as having been the 
causa causans of this course. 16 

The role of Nedcor Bank and its 

senior management l 7 should also not 
be underestimated. Without their sup
port and sponsorship the course could 
not have happened. Was this partner
ship of the Bar and Nedcor perhaps a 
sign of things to come? I can well 
imagine a comprehensive pupillage 
course sponsored by Nedcor, with 

mutual benefits for all parties, espe
cially if parts of the course could be 
delivered via the internet. Unlike the 

attorney's profession, we don't have 

the resources of the Fidelity Fund to 
fund our training programmes, hence 
Nedcor Bank's support is a crucial 

development for us. 
The desperation - and yes, they are 

desperate for guidance - on the part 
of the pupils engraved in my mind the 
heavy responsibility on all of us to 
provide quality practical training to 
our new members. Next year pupil

lage will be for a year; a long time to 
be without any income. If we provide 
the same quality of training we did 
during this course - with all its blem
ishes and shortcomings - we should 
be able to claim that we, the practis
ing members of the advocate's pro
fession, are at last putting as much 
into pupillage as the pupils are 
required to put in. 

The processes described earlier 
instruction, preparation, performance 
and feedback - were tested and 

worked reasonably well, even under 
the pressure of overwhelming num
bers. Although we have identified 
areas for improvement, the basic 

process appears to be well within the 
means and capacity of the Bar for 
implementation next year. 

have since the course ended run an 

informal legal writing programme for the 
approximately eighty pupils who attended 

the July course which works as follows. 
Pupils are arranged in groups of about six. 
I set them a question from a past Bar exam 
paper each week and they have to do the 
work on an individual basis, meet as a 

group, discuss the problem, and then send 
me their best answer bye-mail. I respond 
by giving them the next week's question 
and general and individual feedback on 
their drafts, and where appropriate, a 
model answer. We are now lS in round 
seven of this process and the general feel
ing is that it works reasonably well, hav

ing regard to its limitations. This is but a 
simple little programme, covering just a 

small part of the syllabus. But it works. 

I also continue to receive feedback from 
pupils about the progress of their pupillage. 
The news is not all good. One wrote: Ons 
kry geen 'Legal Writing' opleiding of 
klasse nie. Another asked me if I thought 
she would be better off studying for the Bar 
Exams from home as she was receiving no 
meaningful training from her mentor. I said 

no, go and look for as much work as you 
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can get and help yourself. Yet another 

commented that the majority of the Bar 
Council lectures seem geared towards how 
to study for, and what one needs to do, to 
pass the Bar exams. It is as if the whole 
point is for a pupil to focus on passing the 
exams, and to think about how one acts or 
conducts oneself in court only thereafter. 19 

Notwithstanding these anguished com

ments, the July course has given me 

renewed faith in the Bar as an institution 

and in its senior members. I have seen for 

myself that we can provide quality practi

cal training when we set our collective 

minds to the task. It takes but small sacri

fices from each of us. Shosholoza! Let's 

get to work. 

Endnotes ----------- 

The programme is set out in the article by 
Sharise Weiner se. 

2 Headnote, Playback, Rationale, Instruc

tion, Demonstration, Replay. 
3 	 The instructions were given by way of 

written course materials, which had to be 
read in advance, and oral lectures which 

were given by visiting lecturers. 
4 	 The pupils rated this as the best lecture of 

the course. 
5 	 Ask: What is the main issue here? What 

is my position on it? What are my best 
points? What is the opposition's theory? 
What are my best points against it? 

6 	 These include: perception (could the wit-

Pupillage 2004 

ness really see what he/she says they 
did?); memory (is their memory reli
able?); honesty (have they made any 
prior inconsistent statements?); consis
tency (does what the witness says square 
with the documents , or with what 
another witness says?); bias, interest, 
prejudice, and corruption. Putting your 

case or disputed facts is a separate theme. 
7 	 Pupils correctly identified the themes 

explored by the cross-examiner as incon
sistent conduct of the witness, prior incon

sistent statements by the witness, a prior 
act of dishonesty by the witness and inter
est in the outcome. 

8 	 The lectures were recorded on video and 

may be used in further training. 
9 If any of the comments in this paragraph 

is seen as criticism, it falls on my head, as 
I designed the course and the exercises. 

10 That does not mean that pupillage can be 
shortened because they would still have 
to comply with all the other requirements 
of the curriculum and prepare for the Bar 
exams. The July programme also did not 

cover the whole syllabus in any event. 
I I And I hereby put these complaints to you, 

the reader, as that higher authOlity. 
12 The failure rate for the November 2002 

Bar exams is actually higher, 42.5 %, 
according to the report of the Convener 
of the NBEB in 2003 April Advocate, at 
p 7. It should be self-evident that a failure 
rate higher than 5 or 10% is unacceptable 

in any education programme. 
132003 April Advocate at p 8. 
14 P van Blerk SC Legal drcifting: Civil pro

ceedings (Juta & Co 1998). 

Contributed by AJ Oickson SC, National Pupil/age Co-ordinator 

The introduction of a one-year 

pupillage for all Bars affiliated to 

the General Council of the Bar 

from January 2004 is an idea whose time 

has come. 

For some years the GCB has been con

cerned about whether the present pupil 

lage term of five months run twice a year 

effectively fulfils its function. A shorter 

term makes entry to the Bar easier but at 

the cost of shorter training in a period 

dominated by the Bar examination. It is 

now appreciated that, in order to train 

pupils effectively and to equip them prop

erly for the rigours of the profession, the 

Bar needs more time. 

Congruent with this thinkjng, the Bars are 

faced with the anticipated requirements of 

the Legal Practice Bill which may be pre

sented to parliament shortly. The anticipa

tion is that the Bill will in any event 

require a period of one year's training 

within the profession. 

After many meetings at which the issue 

was debated up hill and down dale the 

GCB at its annual general meeting in July 

15 Mike van der Nest SC, Wim Trengove 
SC, Allan Horwitz SC, Gerrit Pretorius 

SC, Sharise Weiner SC, Dirk Kotze, 
Andre Gautschi SC, Philip Ginsberg SC 
and John Myburgh Se. If I have omitted 
anyone's name, it is unintentional: I did 

not attend the last three days of the 
course. 

16 Willem van der Linde SC made this rev
elation in his closing speech on the last 

day of the course. 
17 Douw van der Wait, head of Professional 

Banking, and Stefaan Vosloo, divisional 
manager, Professional Banking, deserve 
a special mention for their interest and 
support. 

18 11 September 2003. 
19 This insightful comment touches a raw 

nerve. Judges have complained for years 
that many of those who have passed the 
Bar exams were still not yet ready for 
practice because they lacked essential 
skills. The reason for this anomaly, in my 
view, is that the Bar exams - with the 
exception of Legal Writing - do not 

assess skills; they test memory and aca
demic knowledge. One of the pupils I met 
on the course complained to me that her 
mentor was '. .. shirking his duties as 
master, instead gaining a tea-girl, photo

copying assistant, receptionist and go
between between himself and his typist.' 

We think our system is working while the 
pupils are in despair and continue to fail 

the Bar exams at unacceptable rates. DJ 

2003 finally resolved that a one-year 

pupillage programme would be conducted 

by all Bars with effect from January 2004. 

The National Pupillage Sub-committee is 

in the process of finalising the programme 

both in terms of content and timing. The 

draft programme which appears on page 

14 is subject to amendment and ratifica

tion of this committee. 

There are significant advantages for pupils 

in the new system. They will be trained and 

introduced to the ways of the practice of an 

advocate in a more thorough and compre

hensive manner. The initial stage will be a 

five-month course. This course covers all 

aspects of procedures and substantive law 

required for practice. We acknowledge the 

work done in this regard by Chris 

Marnewick SC who formerly practised at 
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