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Human Rights Committee 

Report by Brian Spilg SC, Johannesburg, convenor of the committee 

T
he members of the committee are: 

Brahm Du Plessis, Gcina Malindi, 

Shirley Rose, Terry Lee Dix, 

Thabiso Machaba and Brian Spilg SC 

(convenor). 

The committee has been involved with 

both regional and local issues. 

The Committee condemned the chal

lenges to the independence of the judi

ciary by the Swaziland government. 

To this end, it issued statements that 

were covered in the printed media as 

well as on radio and tele-vision. 

The issue concerning breakdown of 

the rule of law in Zimbabwe and the 

intimidation of the judiciary continues 

to be of concern and has been com

mented upon directly by the chair of 

the GCB and on an individual basis. 

Pursuant to a request by the chair of the 

GCB, a need arose to establish some form 

of database for eminent jurists who would 

be willing to act as observers in political 

or other contentious trials on the conti

nent. The interest on the part of retired 

judges to assist has been most gratifying 

and a preliminary database has been 

established . 

The committee continues to liaise with 

concerned human rights groups in the 

South African region and continues to be 

on the mailing list of organisations such as 

the IBA, Commonwealth Lawyers 

Association and Amnesty International. 

Our current initiative is to obtain ob-serv

er status with the African Commission on 

Human and Peoples ' Rights. 

Unfortunately our programme at local 

level has lagged. The pro bono initiative 

under the auspices of Lawyers for Human 

Rights appears to have lost momentum. 

However, a proposal has been submitted 

to an American organisation with regard 

to certain issues that may meet its pro 

bono work objectives. 

The Judicial Service Commission (JSC) 

Report by Milton Seligson SC, Cape Town, GCB representative 
on the JSC, for the period July 2002 - June 2003 

Composition of the JSC 

During the period under review 

Judge Craig Howie, the newly 

appointed president of the 

Supreme Court of Appeal, replaced Judge 

JJF Hefer on the JSc. There were also 

other changes in the composition of the 

Commission, including two new represen

tatives of the attorneys' profession, Messrs 

J von KJemperer and S Nkanunu, Mr PM 

Mojapelo having been appointed to the 

judiciary and Mr AMJ Pinnock having 

resigned from the JSc. Milton Seligson 

SC and Mammo Moerane SC continued to 

sit on the JSC as representatives of the 

advocates' profession. 

Meetings of the JSC 

As has become customary, meetings were 
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held in Cape Town between 7-11 October 

2002 and 31 March - 4 April 2003 respec

tively. The sessions were preceded by 

meetings of the Screening Committee of 

the JSC, which took place in Cape Town 

during August 2002 and February 2003. 

The Screening Committee, which per

forms the function of sifting applications 

for judicial vacancies and of compiling a 

short-list of candidates with a realistic 

prospect of selection to be interviewed by 

the JSc. At present this committee con

sists of: Milton Seligson SC (chair), MTK 

Moerane SC, KO Moroka and Prof J 

Neethling. Judges President of divisions 

in which vacancies must be filled also par

ticipate in the meetings of the Screening 

Committee and in the sifting process in 

relation to their respective divisions. 

We have started to monitor the passage of 

the so-called Anti-Terrorism Bill and will 

analyse the contents of the next published 

draft. 

There are significant other local issues 

that need to be addressed and where the 

committee can play an active or facilita

tive role. 

The committee wishes to encourage 

Counsel, particularly from outside the 

Gauteng region, to sit on the committee so 

that the interests served are broad-based 

and the experience obtained more widely 

disseminated. Moreover, we are already 

under-resourced and it is necessary to 

increase the number of committee mem

bers as we expand our role, both locally 

and on the Continent. To this end, anyone 

interested is welcome to contact the con

venor or a member of the committee. m 

Appointments to the 
judiciary 
October 2002 meeting of the ]SC: 
Constitutional Court: In terms of section 

I74(4)(b) of the Constitution, the President is 

empowered to appoint judges to any vacan

cy which may occur on the Court. It is the 

function of the Commission to provide the 

President with three names more than the 

number of appointments to be made, from 

which he makes the required appointment 

after consulting the Chief Justice and the 

leaders of pruties represented in the National 

Assembly. The Commission resolved to 

submit to the President the names (in alpha

betical order) of the following persons to be 

considered for appointment to the vacanct 

post created by the retirement of Justice 

J Kriegler: Judges BR du Plessis, DE 

Moseneke, KM Satchwell, and TL 

Skweyiya. The President subsequently 

appointed Judge Moseneke to fill the 

vacancy on the Constitutional Court. 
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Supreme Court of Appeal 

President: 

Judge CT Howie 

Deputy President: 

Judge L Mpati 

Judges TD Cloete and CH Lewis 

Bophuthatswana Division 

Judge President: 

Judge MTR Mogoeng 


It was resolved to make no recommenda


tion for the further vacancy in this division. 


Cape Provincial Division 

Adv B Fourie SC, Mr N J Yekiso and 

Judge (Ms) YS Meer (to be seconded to 

the Land Claims Court) 

Eastern Cape Provincial Division 

It was resolved to make no recommendation 

for the vacancy in this division. 

Free State Provincial Division 

Adv S Ebrahim 

Transvaal Provincial Division 

Adv M Jajbhay, Mr PM Mojapelo, 

*Judges FC Bam, A Gildenhuys, and 

BM Moloto 

*/0 be seconded to the Land Claims Court 

Electoral Court 

Judge KK Mthiyane 

April 2003 meeting of the }SC 
Supreme Court of Appeal: 

Judge JA Heher 

Cape Provincial Division: 

Adv U Bozalek 

Eastern Cape Provincial Division: 


Prof C Plasket 


Northern Cape Provincial Division: 


Adv CC Williams 


Free State Provincial Division: 


Adv CHG van der Merwe SC 


Natal Provincial Division: 


Mr GN Kruger 

Transvaal Provincial Division: 

Deputy Judge President: 

It was resolved to make no recommenda

tion for this vacancy. 

Transvaal Provincial Division: 


Adv RD Claassen Se, Mr GSS Maluleke, 


Adv FG Preller Se, Dr WL Sereti 


Competition Appeal Court: 


It was resolved to make no recommenda

tion for this vacancy. 

Appointment of research 
assistant 

In order to strengthen the infrastructure of 

the JSC, a researcher at the Constitutional 

Court, Ms N Rajab, was assigned to the 

Commission to assist it in its work. 

Annual report on the needs 
of the high courts 

At its October meeting the JSC re-solved 

that the judges president of the various 

divisions of the high court wou ld be 

requested to provide information dealing 

with the needs of their respective courts 

on an annual basis to enable the JSC to 

assess and address the problems confron

ting these courts. The JSC's research 

assistant, Ms Rajab, compiled a re-port 

from the information thus obtained on the 

needs of the high courts and the status of 

the transformation of the judiciary, which 

was considered by the JSC at its April 

meeting. This proved a useful exercise 

and the problem areas were brought to the 

attention of the Ministry of Justice. It is 

proposed that a similar report will be 

placed before the JSC annually. 

Judicial training and 
orientation 

The programme of judicial orientation 

and education is being continued. This 

includes seminars for aspirant judges. 

There is, however, still no proper infra

structure for the provision of systematic 

judicial training, which currently organ

ised and run by judges from time to time 

on a sporadic basis. 

Rationalisation of the 
jurisdictional boundaries 
of the high courts 

The problems experienced in respect of 

the boundaries of the courts in the Eastern 

Cape appear to have been resolved and it 

is anticipated that the proposed rationali

sation of the high court boundaries will be 

achieved in the near future . 

Rules of procedure of 
the JSC 

New rules of procedure were adopted by 

the JSC in order to incorporate various 

amendments and changes adopted since 

the original rules were promulgated in 

February 1996. The new procedure of the 

commission was recently promulgated in 

GN R423 in Government Gazette 24596 

of 27 March 2003. 

Complaints against judges 

The proposed legislation establishing a 

judicial council to process complaints 

against sitting judges and to provide for 

the disciplining of judicial misconduct by 

that body has yet to be finalised or passed 

by Parliament. 

The JSC receives regular complaints 

against sitting or acting judges which are 

dealt with by the complaints sub-commit

tee of the JSc. The JSC's jurisdiction in 

cases of judicial misconduct is, however, 

limited to its role in the impeachment of a 

judge in terms of section 177(1) of the 

Constitution in cases of serious incapaci

ty, gross incompetence, or gross miscon

duct. Accordingly, virtually all of the 

complaints received - most of which 

emanate from disgruntled litigants - can

not be disposed of by the JSc. 

Nevertheless, in my view, there is a clear 

need for a disciplinary process to be put in 

place to deal with complaints against 

judges along the lines of the judicial coun

cil in the draft legislation previously pro

posed. The proposal now appears to be 

dormant, however. 

GCB reports to the JSC 

Motivated reports from the different 

branches of the legal profession concern

ing the suitabi lity of candidates continue 

to play an important part in the interviews 

of candidates and the deliberations of the 

JSc. I would, however, strongly recom

mend that where candidates are not mem

bers of the Bar, attempts be made at the 

local level to obtain reliable information 

from practitioners, whether at the Bar or 

not, who may have knowledge of a parti

cular candidate's professional perform

ance, reputation and ability. The present 

practice is to indicate that nothing is 

known of a particular candidate who is not 

a practising advocate or attorney. This is, 

in my view, undesirable and should only 

be resorted to where all sources of infor

mation regarding the candidate have been 

investigated, without success. Further

more, where there are negative or critical 

reports concerning candidates, whether 

they be in practice at the Bar or otherwise, 

details rather than generali sations based 

on hearsay should be provided. DJ 
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