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Introduction 

I
t is a fundamental principle of law and 

natural justice that an accused person 

has a right to a fair trial. During the pre

constitutional era the courts were not direct

ly concerned with whether the trial was fair 

in accordance with the notions of basic fair

ness and justice or with the ideas underlying 

the concept of justice which are the basis 

for all civilised systems of criminal admin

istration. The enquiry was whether there 

was an illegality, ie a departure from the 

rules and principles of procedure according 

to which the law required a criminal trial to 

be initiated or conducted. 

Both the interim and final constitutions 

have changed the approach to the concept 

of a fair trial in that they were not merely 

a codification of the acceptable elements 

of pre- constitution law. They required a 

fundamental commitment to human 

rights, 'a radical movement away from the 

previous state of the law' (per Mohamed 

DP in Shabalala v Attorney-General 

Transvaal 1996 (1) SA 726 (CC) para [29] 

1995 (12) BCLR 1593 (CC) at 160C. 

It is the duty of the judge to ensure not 

only that justice is done but that it must be 

seen to be done. The judge must so con

duct the trial that his or her open-minded

ness, impartiality and fairness are visible 

to all those concerned in the outcome of 

the trial, especially the accused. It is 

untenable to suggest that because guilty 

people should be punished, any proce

dure, however unfair or unseemly, may be 

employed if it helps to establish the guilt 

of the accused. 

The unrepresented 
accused 

Where an accused elects to conduct his 

own defence in a criminal trial, this obvi

ously places an additional burden on the 

trial judge to ensure that the accused fully 

understands his rights concerning: 

(a) 	 cross-examination; and 
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(b) 	 to adduce and challenge evidence as 

well the rules of procedure and evi

dence. 

He should avoid giving way to irritation 

or demonstrating a hostile attitude 

towards a recalcitrant accused who refus

es to accept legal representation at State 

expense. 

Judicial questioning 
The court has a duty to question a witness 

at any stage of the proceedings and the 

rule against leading questions does not 

apply. It is desirable, however, that lead

ing questions should be avoided. Very 

often questioning by the court takes place 

after re-examination. The main purpose of 

such questioning is to clear up any points 

which are still obscure. It is difficult to 

define the limits of judicial questioning 

although certain guidelines were men

tioned by Trollip AJA in S v Rail 1982 (1) 

SA 828 (A): 

(i) 	 the judge must conduct the trial so 

that his impartiality and fairness are 

manifest to all concerned; 

(ii) 	 the judge should refrain from ques

tioning in such way or to such an 

extent as to lose judicial impartiality 

and objectivity; 

(iii) a judge should desist from question

ing in a way which may intimidate or 

disconcert a witness so as to affect his 

demeanour or credibility. 

Judicial intervention 
Section 35 of the Constitution gives an 

accused the right to adduce and challenge 

evidence. Unless the questions put by or 

on behalf of the accused are unfair, abu

sive, irrelevant, vexatious or scandalous a 

wide latitude should be allowed in cross

examination. A cross-examiner is not lim

ited to issues covered by the witnesses' 

examination-in-chief and is fully entitled 

to traverse other areas that may be relevant 

to his case. It is a gross irregularity for a 

judge to disallow cross-examination on 

relevant issues. An accused, particularly 

an unrepresented accused, should not feel 

that he has been unduly hampered in his 

cross-examination and in placing his case 
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before the court. In S v Tyebela 1989 (2) 
SA 22 (A) Milne JA criticised the trial 

judge (Kruger AJ) for unfairly interrupt

ing the cross-examination by appellant 

and his co-accused (at 32J and 35A). 

Milne JA emphasised (at 37F): 'When an 

accused person is unjustifiably stopped 

from cross-examining a material witness 

on a matter which may affect the witness's 

credibility that may, in certain circum

stances, be a fatal irregularity in itself.' 

Judicial entry into the 
arena 

The right to a fair trial is now entrenched in 

section 35(3) of the Constitution. Although 

section 35(3) sets out the various rights to 

which an accused person is entitled when 

receiving a 'fair trial', no specific mention 

is made concerning the fairness, independ

ence and impartiality of the judicial officer 

who tries him. There is, however, suffi

cient case law to this effect. These aspects, 

however, appear to be covered by the 

words 'fair public hearing before a Court' 

in section 34 of the Constitution. 

In Yuill v Yuill 1945 [1] All ER 183 (CA) 

at 189, Lord Greene MR stated: 'The 

Judge who himself conducts the examina

tion. .. .descends into the arena and is 

liable to have his vision clouded by the 

dust of conflict. Unconsciously he 

deprives himself of the advantage of calm 

and dispassionate observation.' 

In the following instances, the conduct 

may constitute an entry into the arena (the 

list is not exhaustive): 

• Attacking propositions 
It is permissible cross-examination for the 

legal representative of one of the parties to 

suggest to a witness for the opposing party 

that his version is false and that his own 

client's version is the truth. However, 

when such an attacking proposition comes 

from the presiding judge himself, the 

unmistakable impression created by such 

an attack is that the presiding judge has 

taken sides with one of the parties and is 

attempting to assert that party's case. 

In S v Maseko 1990 (1) SACR 107 (A), the 

trial judge (Human AJ) was criticised for 

putting the following attacking proposition 

to the accused when the accused was under 

cross-examination in a trial-within-a-trial: 

'Ek sal jou se, ek moet dit aan jou stel 

waarom jy Theron ['n vrederegter] nie 

vertel het nie is omdat hierdie aanranding 
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daar bloot 'n versinsel aan jou kant is 

Nee, dit is nie 'n versinsel' (vide S v 

Maseko at 115b-g). 

At 117c-e, Eksteen lA stated: 

'In ons Howe is dit die gebruik dat die 

advokaat van die teenparty 'n getuie se 

getuienis sal aanval deur dit aan horn te 

stel dat wat hy getuig het, nie waar is nie 

en dat 'n ander toedrag van sake inder

daad die waarheid is. Dit is trouens 'n erk

ende en toelaatbare vorm van kruisver

hoor, veral waar die geloofwaardigheid 

van 'n getuie aangeval word. Maar waar 

so 'n aanvallende stelling uit die mond 

van 'n voorsittende verhoorregter kom, 

betree hy nie slegs die strydperk van die 

geding-voerders nie, maar skep hy die 

indruk dat hy as kruisvraer optree; en dat 

hy nie die getuienis van die getuie aanvaar 

nie maar wel die juistheid van die feite 

wat hy aan horn stel - d.w.s. die feite 

waarop die teen party steun.' 

• Eliciting 	facts favourable to State 
case or alerting prosecution to the 
missing link in the State case 

The presiding officer should avoid ques

tioning a witness in a manner that 

amounts to taking over the prosecution. 

In Tyebela's case (supra at 371) Milne lA 

criticised the trial judge for embarking 'on 

a series of questions which seemed to be 

designed to produce an answer favourable 

to the State' (at 381). 

In exercising his discretion to call or recall 

a witness, the judge should not be seen as 

attempting to 'build up' a case against the 

accused or coaching the prosecution or 

supplying the prosecution with sugges

tions on how to tie up the loose ends. 

In S v Matthys 1999 (I) SACR 117 (C) the 

accused was charged with and convicted 

of murder in the regional court. During 

the trial a state witness, one Meyer, testi

fied that the accused' ... het die oorledene 

twee keer op sy linkerbors met 'n knop

kierie geslaan'. Before cross-examination 

by the accused the regional magistrate 

specifi-cally asked the witness if the 

accused had struck the deceased on the 

head and the witness replied in the nega

tive. 

The presiding regional magistrate then sug

gested to the prosecutor that he should call 

Or loubert (who had performed the post

mortem examination) to come to court and 

testify on whether the wound on the head 
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was old or whether it was caused during the 

attack on the deceased. When questioned 

by the prosecutor the doctor conceded that 

the fracture could have been caused when 

the deceased fell to the ground, particular

ly if he fell on an object such as a stone, 

and the nature of the fracture was also con

sistent with having been caused by a blow 

to the skull with a knobkierie. In that way 

Dr loubert was able to supply the missing 

link in his medical report, wherein he had 

merely stated that there was a fracture of 

the skull from which the deceased bled to 

death. His evidence in court supplied the 

missing link and effectively connected the 

accused's action with the killing of the 

deceased (my emphasis). 

In addition to supplying the 'missing link' 

the regional magistrate also descended 

into the arena and took over the prosecu

tion. Hlophe AD1P (as he then was) in this 

regard referred (at 120a) to the regional 

magistrate's suggestion to the prosecutor 

(when Dr loubert was in the witness box) 

that he should question the doctor about 

whether the injury to the head was caused 

by a fall and the 'kierie.' 

The presiding regional magistrate also 

decided to call four more witnesses. The 

evidence of the last two witnesses was that 

the appellant had struck the deceased on 

the head/ skull. Thus they effectively sup

plied the 'missing link.' In addition, the 

regional magistrate also recalled one 

Solomons and asked him questions about 

'die kierie' allegedly used by the appellant 

to attack and kill the deceased. 

The learned judge also criticised the 

regional magistrate for his lengthy cross

examination of the appellant and conclud

ed at 120c that: 'All of this was uncalled 

for. The conduct of the learned regional 

magistrate was, with respect, shocking. 

His conduct was clearly in conflict with 

the wholesome English principle which is 

part of our law that justice should not only 

be done, but it must manifestly and 

undoubtedly be seen to be done; and that 

justice must be rooted in confidence, and 

confidence is destroyed when right-mind

ed people go away thinking: "The judge 

was biased".' 

The conviction for murder was set aside 

on appeal. The appellant was, however, on 

his own version found guilty of assault 

with intent to do grievous bodily harm. 

• Making credibility findings before 
the last word is spoken 

In Tyebela's case, supra, when the unrepre

sented accused was cross-examining a state 

witness, one Novellake, he (the accused) put 

a question to the witness which annoyed the 

witness and resulted in an answer adverse to 

the accused's case. Instead of alerting the 

accused to the fact that he had caused the 

witness undue annoyance as a consequence 

of which the witness has become hostile 

towards him (as suggested by Milne lA), the 
presiding judge remarked 'Nou kom die 

waarheid'. 

This clearly created the impression that 

Novellake's version was the truth before 

the conclusion of the cross-examination of 

the witness, let alone before the appellant 

and his co-accused had given evidence 

and presented their closing arguments. 

Milne lA cautioned at 411: 'While no 

doubt all judicial officers can and do form 

provisional views particularly on the cred

ibility of witnesses before the last sentence 

is said, it is the fundamental duty of every 

presiding officer not to close his mind to 
changing these provisional impressions 

until the last word has been said'. 

Whilst it is unavoidable that a judge 

should form preliminary impressions in 

favour of or against the accused, he should 

guard against any manifestations of those 

impressions. In S v Van Dyk 1998 (2) 
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SACR 363 (W), Cameron J stated at 

378g-379b: 

'Daar bestaan oorvloedige gesag dat 'n 

regterlike beampte onduidelikhede of 

onsekerhede in die getuienis behoort op te 

klaar ... en onafwendbaar voorlopige 

indrukke mag vorm wat gunstig is teenoor 

die een of die ander kant (R v Silber 1952 

(2) SA 475 (A) op 481G, per Schreiner 

AR). Hieroor het Schreiner AR egter 

gewaarsku dat dit 'normally ... is not 

desirable to give such an impression out

ward manifestations' (op 481 G-H). Die 

feit dat 'n verhoorhof se vrae 'n getuie as 

vals of onoortuigend mag aantoon beteken 

nog nie dat daardie vrae ongeregverdig of 

partydig is nie.' 

• Judicial harassment of the accused 
According to Curlewis JA in R v 

Hepworth 1928 AD 265 at 277: 

'A criminal trial is not a game where one 

side is entitled to claim the benefit of any 

omission or mistake made by the other 

side, and a Judge's position in a criminal 

trial is not merely that of an umpire to see 

that the rules of the game are observed by 

both sides. A Judge is an administrator of 

justice, he is not merely a figure-head, he 

has not only to direct and control the pro
ceedings according to recognised rules of 

procedure but to see that justice is done.' 

It remains incumbent upon all judicial 

officers to bear in mind constantly that 

their bona fide efforts to do justice 'may 
be misconstrued by one or other of the 
parties as undue partisanship and that dif

ficult as it may sometimes be to find the 
right balance between undue judicial pas

sivism and undue judicial intervention, 

they must ever strive to do so' (per Marais 
JA in S v Gerbers 1997 (2) SACR 601 

(SCA) at 607c). 

Whilst a judge is fully entitled to exercise 
his discretionary powers in a criminal trial 
to call or recall a witness, he should at the 

same time guard against unfair and 

lengthy questions or questioning that may 
be construed as 'judicial harassment' (vide 

Gerber's case, supra, at 608h). 

• Failure to rebuke witness 	or joining 
in with prosecutor who is arrogant or 
abusive towards accused 

Where a witness behaves in a rude and arro
gant manner towards the accused, it is the 
duty of the court to rebuke the witness. A 

failure to do so is an irregularity which may 

result in the conviction being set aside if the 

accused was disconcerted by that failure. 

Vexatious, abusive, oppressive or dis

courteous questions should not be allowed 

(vide S v Gidi 1984 (4) SA 537(C); S v Omar 

1982 (2) SA 357 (N)). 

Cross-examination of the accused by the 

state should be done with the necessary 

courtesy and without being prejudicial, 

intimidating, offensive or mocking. The 

accused should be afforded a full opportu

nity to answer questions. It is not permis

sible to limit the accused (or any witness) 

to a 'yes' or 'no' answer. Such conduct is 

inappropriate and undesirable (vide S v 

Greyling 1991 (2) SACR 233 (N)). 

It was also stated in Omar s case, supra, 

that the court has a duty to protect the 

accused from a badgering and argumenta

tive cross-examination by the prosecutor. 

Page J (with whom Leon J concurred) also 

stated (at 359A) that 'the fact that an 

accused is represented by counsel does not 

absolve the presiding officer from ensur

ing that he or she received a fair trial 

or from requiring those who appear 

before him to comport themselves proper

ly in his court.' 
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The test for judicial bias 

Where a judicial officer conducts himself 

in a manner described supra under the 

heading 'Judicial entry into the arena' , 

serious consideration should be given by 

the legal representative of the accused to 
moving an application for recusal. Failure 

to do so may result in a court of appeal 

concluding that the defence did not find 

anything untoward about the judicial offi

cer's behaviour. The test for judicial bias 

in a criminal trial was considered in S v 

Roberts 1999 (2) SACR 243 (SCA). 

In S v Roberts after the appellant had been 

convicted of assault with intent to do 

grievous bodily harm, the trial magistrate, 

after displaying an impatient attitude 

towards counsel during evidence in miti

gation of sentence, adjourned the court 

and called the prosecutor to see him. 

Appellant's counsel was not invited to be 

present. The magistrate was seen by the 

appellant as he discussed the matter in the 

corridor with the prosecutor. Counsel 

applied for the recusal of the trial magis

trate. The magistrate denied counsel the 

opportunity to argue this application and 

declined it without giving reasons Howie 

JA stated at 249c: 
'That justice publicly be seen to be done 

necessitates, as an elementary requirement 

to avoid the appearance that justice is 

being administered in secret, that the pre
siding judicial officer should have no com

munication whatever with either party 
except in the presence of the other (R v 

Maharaj 1960 (4) 256 (N) at 258B-C).' 

With regard to the measuring of bias, the 

judge of appeal explained further at 249g

250a: 
'Bias in the sense of judicial bias has been 

said to mean a departure from the standard 
of even-handed justice which the law 

requires from those who occupy judicial 
office.' 

It is settled law that not only actual bias but 

also the appearance of bias disqualifies an 
officer from presiding (or continuing to 

preside) over judicial proceedings. The dis

qualification is so complete that to preside 

after recusal should have occurred renders 

the further 'proceedings' a nullity. 

When a defence counsel or attorney con
siders moving an application for recusal 

of a presiding judge, he or she should pay 
careful attention to the following require

ments for the test of judicial bias as 
summed up by Howie JA at 251c-252a: 

(a) 	 there must be a suspicion that the judi

cial officer might be biased; 

(b) 	 that suspicion must be that of a rea
sonable person in the position of the 

accused or litigant; 
(c) 	 the suspicion must be based on rea

sonable grounds; 
(d) 	 the suspicion is one which the reason

able person referred to would, not 

might, have. 

Conclusion 

Since the Constitution requires us to make a 

radical movement away from the previous 
state of the law, it is essential that legal rep
resentatives should be alert, cautious and 

vigilant for any signs ofjudicial bias or con

duct that may indicate that their clients are 
not receiving a fair trial, so that the appro

priate steps can be taken to protect the inter

ests of their clients. The right to a fair trial 
and its demand for judicial integrity are fun

damental in every sense. DJ 
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