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Great honour as it is, it is nonethe
less daunting to deliver the Sir 
David Williams Lecture in the 

presence of Sir David himself, and on a 

subject close to his own interests. The ideal 
David Williams Lecture would obviously 
be a lecture given by David Williams. But 
as that is not to be - at any rate not this 
evening - my lecture, by definition then 
not the ideal lecture, will I hope be received 
as at least a personal tribute to an inspiring 
constitutional lawyer. 

The highest court of the United Kingdom 
is not, strictly, a court at all. It is merely a 
committee of the House of Lords, the 
Appellate Committee. It sits ordinarily in 
a committee room in the House. As it is a 
committee, and not a court, its members 

do not sit in judicial robes or on a raised 
judicial bench, but unrobed at a table. The 
members of the Appellate Committee are 
full members of the House of Lords who 
are entitled to participate in the legislative 
processes of that House. Nonetheless, the 
core members of the Appellate Committee 
are full-time salaried professional judges, 

with the tenure and other rights of English 
High Court judges. There are twelve of 
them, known as Lords of Appeal in 
Ordinary, or, less formally, Lords of 
Appeal or as the Law Lords. 1 They are 
appointed by the Queen, on the advice of 

the Prime Minister, who will have had one 
or more names recommended to him or 
her by the Lord Chancellor. The Law 
Lords constitute the final court of appeal 
for the whole of the United Kingdom. 
Appeals come to them from the Court of 
Appeal in England, the Inner House of the 
Court of Session in Scotland, and from the 
Court of Appeal of Northern Ireland. 

Lord Justice Asquith, later himself a 
Law Lord, once described the qualities of 
an ideal trial judge. That judge, he said, 
was expected to be quick, courteous and 
right. This did not mean, he added, that 
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the Court of Appeal was to be slow, rude 
and wrong, for that would be to usurp the 

function of the House of Lords. These 

days the House of Lords, judicially, is sel

dom slow and never rude. Appeals are 
heard and judgments given with reason

able despatch. As to being right or wrong, 
views on individual decisions obviously 

differ, but on the whole the practising pro

fession is well-satisfied with the work of 
the Law Lords. Now and at least for many 

years past the Appellate Committee has 
been intellectually impressive, impartial, 

fair-minded and, I believe, open-minded. 
It would be too much to expect that every 

appointment of a Law Lord should receive 
a 100% endorsement from the legal pro

fession (in which I include judges, practi

tioners and legal academics), but in my 

time at the English Bar no appointment 
has caused major controversy, still less 
scandal. No plainly, or even arguably, 

unqualified judge has been promoted to 

the Lords. Nor, whatever government has 
been in power, has there during this time 

been any suggestion of political bias or 

preference in making the appointments. 

Why then has there been in recent years a 

flow of books, articles, research papers 

and speeches questioning and indeed rad
ically challenging the present arrange

ments under which the judges of our high

est court are appointed and do their judi

cial work? Writers and speakers question 
whether the present qualifications for 

appointment to the highest court are 

appropriate. Should candidates, they ask, 

be sought from a wider pool? Should the 
appointments remain in the hands of the 

executive? Should our highest court 
become solely a constitutional court? All 

these issues are being debated with differ

ent degrees of vehemence. Possibly my 

favourable assessment of the present per

formance of the Law Lords is wildly 

wrong. But if not, what has given rise to 
the calls for reform? 

There is at present a fashion for general 

criticism of the judiciary, not particularly 
directed at the House of Lords. It may 

have something to do with the 
Millennium. We are told that we must 

have judges fit for the 21st century. Our 

are therefore said to be out of touch with 
ordinary life, and not representative of our 
diverse popUlation. They are appointed by 
a secretive process lacking transparency 
and democratic legitimacy. 

There are three particular issues which 
have, I believe, fuelled the debate about 

the Law Lords. The first is the peculiar 
constitutional position of the Lord 

Chancellor. He is a cabinet minister in 
charge of a department, and a legislator in 

the House of Lords, where he propounds 
and defends government policy. At the 
same time he is a judge, indeed the head 
of the judiciary. He may, if he chooses, sit 
on the Appellate Committee in any 
appeal, and when he does so he presides. 
But, unlike other judges, he has no securi

ty of tenure: he may be at any time 
removed from office by the Prime 

Minister. As a cabinet minister he 
appoints all English judges below the 

Court of Appeal. Court of Appeal judges 
and Law Lords are nominated by the 
Prime Minister for appointment by the 
monarch. In reality, therefore, the power 
of appointment is with the Prime Minister 
and it may be assumed that he generally 
acts on the advice of the Lord Chancellor. 
The judicial aspect of the Lord Chancel

lor's office has been attacked as a depar
ture from the constitutional doctrine of the 
separation of powers, and as possibly 
incompatible with the European Conven
tion on Human Rights. The attack has 
come not only from the less exalted ranks 
of the profession, but also most recently 
and most powerfully from one of the sit
ting Law Lords. 2 The desirability of the 

Lord Chancellor's triple role is not my 
theme this evening. I content myself with 
saying that the arguments are by no means 
all on one side. At all events, the contro

versy has naturally led to an examination 
of the Lord Chancellor's position as the de 
facto selector of the Law Lords. 

The second issue is the ca11 to separate the 
highest court completely from the House 
of Lords and to transfer its judicial func
tions to a newly created Supreme Court of 
the United Kingdom. The arguments for 
the change are partly constitutionaP - the 
separation of the judicial from the legisla
tive power - and partly practical. The 

practical aspect is that the Law Lords are 
physically tucked away in the uncomfort
able interstices of the House of Lords. It is 
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said that when, a few years ago, an addi
tional Law Lord was appointed, a lavato

ry had to be converted into an office for 
him. A Supreme Court of the United 
Kingdom would merit a dignified and 
commodious building of its own, compa
rable to the Supreme Court buildings in 
Washington, Ottawa or Canberra. 
Whether it follows that the highest court 
should no longer be part of the House of 
Lords is another question which I shall 
leave unanswered. This issue too has con

centrated attention on the position of the 
Law Lords. 

The third issue is one which truly warrants 
a reconsideration of all aspects of the 
appointments to our highest court. This is 
the passage of the Human Rights Act of 

1998, which made the European 
Convention on Human Rights an integral 

part of United Kingdom law, and thus gave 
us what is in effect if not in name a bill of 
rights. It has given to British judges a 

power which they have not previously 
claimed, and which permits and requires 
hitherto unknown judicial interventions 
not only in the sphere of executive action 
but also in the sphere of legislation. 

Indeed, it was this prospect which provid
ed the principal argument for those who 
opposed the incorporation of the European 
Convention into our law. Thus Lord 

Mackay of Clashfern, when Lord 
Chancellor, said in a speech in 1996,4 that 

incorporation of the Convention 'would 
inevitably draw judges into making deci

sions of a far more political nature . . .. The 
question which would then be asked, ... is 

whether the introduction of such a political 
element into the judicial function would 
require a change in the criteria for appoint
ment of judges, making the political stance 
of each candidate a matter of importance. 

... Following on from that is the question 

. .. whether their appointment should be 
subjected to political scrutiny of the sort 
recently seen in the United States'. 

I do not believe that the Human Rights Act has 
so far politicised our judiciary. Nor do I think 
that it is likely to do so in the manner feared 

by Lord Mackay. One must remember that 
even before the Human Rights Act judgments 
of English courts not infrequently had consid
erable political consequences or at least 

aroused acute political controversy. To men
tion only two, the decision of the Divisional 

Court restraining the government of the day 
from financing the building of the Pergau dam 

in Malaysia5
, and the decision of the House 

of Lords in the case of General Pinochet. 6 

But Lord Mackay was not by any means 
wrong in pointing out that the exercise of 

judicial power under an incorporated 
Convention could now have a more direct
ly political element. Before the Human 
Rights Act courts intervened to set aside an 
executive decision only when they con
cluded that the decision was either illegal 
or so irrational as to be outside the range of 
reasonable decision-making. Now a 

reviewing court may be required to decide 
whether the balance which a decision

maker has struck between individual rights 
and a conflicting public interest was the 

correct one - a decision which may have a 
decided political element. The Human 

Rights Act does not give the courts the 
power to strike down acts of Parliament 
even if they are incompatible with the 

rights embodied in the Human Rights Act. 
Parliamentary sovereignty is thus pre

served. But in introducing any bill into 
Parliament the responsible Minister must 

now state that in his opinion the bill either 
is, or is not, compatible with the Human 
Rights Act. The negative option is likely to 

For my part I do not 
understand the call 

for a court to be 
representative. 

be rare. Consequently, while the court's 

power is merely to declare an act of 
Parliament to be incompatible with the 

Human Rights Act, such a declaration may 
have adverse political repercussions for 

the responsible minister and his govern
ment. The devolution of powers to 

Scotland is also likely to give rise to dis
putes which, under the relevant legislation, 

may end up in the Judicial Committee of 
the Privy Council. As that Committee is 

largely (although not entirely) made up of 
Law Lords or former Law Lords there is 

further scope for judgments which may 
have a direct political effect. 

These considerations have led some legal 
commentators to ask whether the qualities 
and qualifications hitherto looked for in a 
Law Lord are still the right ones. The for
mal qualifications are simple - either two 

years experience of high judicial office or 

a qualification to appear as an advocate in 

any of the three high courts of the United 

Kingdom, held for at least 15 years. Of 
course in reality rather higher qualifica

tions are needed. All the present Law 

Lords have been promoted from one or 
other of the three courts of appeal in the 

United Kingdom. All of them had been 
practising barristers before their first 

appointments as judges. While the mini
mal statutory qualifications are the only 

legal fetters on the Prime Minister's 
choice of new Law Lords, there is a firm

ly established convention that there 
should be two Scottish Law Lords. And 

since 1988 there has always been a Law 
Lord from Northern Ireland. (The Law 

Lords at present include three graduates of 
universities in or near Cape Town, but that 

has not as yet crystallized into a constitu
tional convention.) 

So much for the qualifications. What are 

the qualities hitherto looked for in a Lord 
of Appeal? The only publicly stated crite

rion is merit. Where a vacancy occurs the 

Lord Chancellor will recommend to the 

Prime Minister the person who appears to 
him the best qualified, regardless of gen
der, sexual orientation, ethnic origin or 

religion and, of course, regardless of polit

ical affiliation. That tells us what is not 
relevant. To define merit is more difficult. 

In this context it must surely include out

standing intellectual ability as a lawyer, a 

judicial temperament, a sense of fairness 

and considerable experience of the law in 
practice. I believe that those are the quali

ties that recent Lord Chancellors have 
looked for and, allowing for human error, 

have largely found. 

It must at once be conceded to the critics 

that the Appellate Committee which merit 

in this sense has provided for us can hard

ly be said to be in any general sense rep

resentative. All its members stem from the 
practising profession, and all had served 

for many years as judges. They are all 
white men and, if 'middle-class' today 

means anything, I suppose they are all 
middle-class. They would, I think, confess 

to being middle-aged, some more cheer

fully than others. 

For my part I do not understand the cal1 for 

a court to be representative. We are never 
told what sort of representation is contem

plated or how it is to be achieved. 
Presumably no-one in this country wants 

judges to be elected. 7 On the United States 
Supreme Court, I understand, it is essential 

to have a spread of Justices from different 
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regions of the country. There is also now 
said to be a woman's slot on the Court, a 

Jewish slot, an Afro-American slot and an 
Italian-American slot. It is said too that 
President Bush is now looking to appoint 
an Hispanic-American when next a vacan
cy occurs. I do not believe that anyone here 
could seriously advocate that type of repre
sentation.s 

The concept of representativeness may be 
quickJy discarded. A more fruitful concept 

is diversity. Diversity in a court of final 
appeal is in my view a good in itself. This 
does not mean that a woman judge on the 
panel, or a judge from a different ethnic 
background will necessarily decide a case 
differently from a white male judge. But 
their presence could enrich the court. The 
case for diversity was put this way in a 
recent article by Lady Justice Hale (one of 
only three women who have so far reached 
the English Court of Appeal) - ' ... a gen

erally more diverse bench, with a wider 
range of backgrounds, experience and per

spectives on life, might well be expected to 
bring about some collective change in 
empathy and understanding for the diverse 
backgrounds, experience and perspectives 
of those whose cases come before them.' 9 

I am certain that this is true. I speak from 
my expelience as an acting justice of the 

South African Constitutional Court. It was 
a court the like of which had, needless to 
say, never before been seen in South 
Africa, and I doubt whether such a court 

has been seen anywhere else. Of the eleven 
judges on the court there were six white 

men, three black men, one black woman 
and one white woman. Five had been high 

court judges, some had come directly from 
the Bar, at least four had at some time been 

academics, as well as having practised as 
either advocates or attorneys. One had been 

a political exile. They were all good 
lawyers. But what I found overwhelming 
was the depth and variety of their experi
ences of law and of life. This diversity illu
minated our conferences especially when 

competing interests, individual , govern
mental and social, had to be weighed. I 
have no doubt that this diversity gave the 
court as a whole a maturity of judgment it 
would not otherwise have had. Yet no-one, 
black, white, male or female was repre
senting any constituency. The South 
African Constitution states only that the 
need for the judiciary to reflect broadly the 
racial and gender composition of the coun
try must be considered when judicial offi-
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cers are appointed. IQ That was achieved. 

The South African Constitutional Court 

was an entirely new court, established 
under a constitution that was a deliberate 
break with the past. Bringing an element 
of diversity into our highest court in the 
United Kingdom is a different problem. 

For practical purposes the immediate 
issue is the absence of women on the 
court. In the nature of things, the judiciary 
is chosen from senior practitioners, 
among whom the proportion of women is 
still small. There are no more than a dozen 
women among the approximately 120 
judges of the High Court in England and 

Wales. Three out of 36 members of the 
Court of Appeal are women. One of those 
three is the respected President of the 
Family Division. The other two, while 
also respected, are comparatively junior 
on that court. There are three women 
among the 32 judges of the Court of 
Session in Scotland, none as yet in the 

Inner House, which is the appellate court. 
As far as I know there are no women in 

the higher courts of Northern Ireland. 

Judicial qualities 
are best assessed 
through perform

ance on the bench 
in the lower courts. 

How long are we to wait for women 
judges to make their way up to the House 
of Lords? Can what has been called the 
trickle-up process be accelerated? Perhaps 
it can. Affirmative action is a distasteful 

expedient, if it means appointing a person 
not really up to the job, on grounds of gen

der or race. Among other things it is 
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humiliating for the person so appointed. 

But, if there is a choice to be made 

between a number of well-qualified candi

dates, to give deliberate preference to a 
woman among them is surely justifiable in 

the public interest, and would be for the 

long-term benefit of the court. It could 
theoretically fall foul of the jurisprudence 
of the European Court of Justice ll 

- but 

choice of the best candidate has in any 

event an inescapable subjective element, 

and the selection of a well-qualified Lady 
of Appeal would, I hope, be applauded. 

Given that the major task of a final court of 

appeal is to decide important questions of 
law, some writers have suggested that some 

diversity could be achieved by appointing 
senior legal academics direct to the highest 

court. 12 There is precedent for this in the 
United States. Justice Felix Frankfurter, 

who was transplanted by President 
Roosevelt straight from the Harvard Law 

School to the Supreme Court of the United 

States, had had no judicial experience. He 

subsequently gave a public lecture, cele
brated or notorious in its time, which was 
in effect a defence of his own appoint
ment. U His theme was that the work of the 

U.S. Supreme Court was so different from 

that of other courts that prior judicial ex pe

lience was an irrelevance. 

It is not for me to say that the eminent 
Justice was wrong, but his words certainly 

have no application to the House of Lords. 
The Appellate Committee, unlike the US 

Supreme Court, has to deal with the whole 

field of private as well as public law. Nor is 

its work merely to solve legal conundrums. 
There are few appeals which do not entail 

a careful study of the facts and, often, an 

understanding of the processes and strains 
of litigation. A Law Lord with neither prior 

judicial experience nor long years in prac
tice would be at a considerable and possi

bly incurable disadvantage. Besides, judi
cial qualities are best assessed through per

formance on the bench in the lower courts. 
Of course, there have been notable excep

tions. English Law Lords have occasional

ly been appointed directly from the Bar. 

The last of these, Lord Radcliffe, was so 
appointed by Mr. Attlee in 1949 - but Lord 

Radcliffe was a QC of great experience and 
exceptional brilliance. 14 

I must make it clear that I am certainly not 

against the appointment of academics to 
the bench. But I believe that they should 

come to judicial office by the same route 
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as practising barristers or solicitors. Some 
academics have become recorders and in 

appropriate cases sit as deputy High Court 

judges I hope and expect that some of 

these appointments will lead to a full-time 
judicial career, with every prospect of pro

motion on merit to higher courts. 

Wherever the Law Lords come from, what
ever their gender, the question remains - in 

the era of the Human Rights Act, should we 

look for different qualities in our top 

judges? Sensitivity to social issues, and an 

appreciation of the importance of individ
ual rights would be desirable qualities - if 

only there were some way of discerning 

them. Perhaps the best we can hope for is 
that a marked absence of those qualities 
will disqualify. About two years ago a 

Scottish judge was engaged in an appeal in 
which the appellants had invoked their 

rights under the European Convention. 

Before the conclusion of the appeal the 

judge published articles in the press round

ly attacking the incorporation of the 

Convention into United Kingdom law. He 
suggested that the Convention would pro

vide "a field-day for crackpots, a pain in 
the neck for judges and legislators and a 
goldmine for lawyers".ls I have no reason 

to think that the learned judge aspired to 

the House of Lords, but one would hope 

that such views would be a positive dis
qualification for highest judicial office. 

Affirmatively, I would suggest that experi

ence of public law should count more 
heavily. Broad jurisprudential interests 
will be more desirable than ever. 

Some suggestions have gone further. Sir 

Thomas Legg QC, the former Permanent 
Secretary in the Lord Chancellor's 

Department, whose knowledge of the judi

cial appointment process, and of the judici

ary, is unequalled, has written that with the 
'advent of the new era' (ie the human rights 

era) there was a case for 'enlarging the 
courts' political understanding and hori

zons' by appointing some lawyers, whether 
academics or practitioners 'with experi

ence of public life' . 16 Professors Le Sueur 

and Comes in their indispensable research 

paper, 'The Future of the United 
Kingdom's Highest Courts' l7 speak of the 

desirability of judges at the highest level 
having political astuteness, and the 'requi
site political skill', in a 'broad, non-parti

san sense'. They say 

'There is an argument that the process of 

wringing politics out of the appointments 

process in the last 20 years or so [I would 
say in the last 40 years or so] has left the 

senior judiciary over-insulated from the 
political world.' 18 

It is difficult to disagree with those views in 

the abstract. But the problem is to define 
political astuteness even, or especially, in 
the "broad, non-partisan sense", and to 

identify those who have it. As far as I am 
aware, none of the present High Court 

judges has been a Member of Parliament. 

And it is now rare for leading lawyers to 
enter the House of Commons. It was not 

always so. In the 19th century, and well into 
the 20th century, judicial appointment was a 
well-recognised reward for party political 

services. Research carried out by Professor 
Harold Laski, for his 1932 essay 'The 
Technique of Judicial Appointment' 19 estab

lished that between 1832 and 1906, out of 

the l39 judges appointed in the period, 
eighty were Members of Parliament at the 

In the 1940's and 
1950's a few politi

cians were appoint
ed to the bench and 
ultimately reached 
the House of Lords. 

time of their appointment, and another 
eleven had stood as candidates for 

Parliament. Up to the time of the second 
world war the Attorney-General and 

Solicitor-General of the day had by conven
tion the reversion of the highest judicial 

offices, as vacancies came up. In that era the 
convention was accepted. It led indeed to 

the appointment of some of our most emi
nent judges. The formidable 19th century 
Master of the Rolls, Sir George Jessel, was 

Solicitor-General when appointed. Lord 

Macnaghten, elevated to the House of 

Lords in 1887 from the unpromising spring
board of Attorney-General for Ireland, was 

possibly the most brilliant Law Lord of his 
time. But these political appointments came 

to be questioned. When, in 1923, Sir Ernest 
Pollock, a not particularly impressive 

Solicitor-General, was appointed Master of 
the Rolls there were protests in the press 

and from the legal profession. I must, how

ever, add that after he had sat in his first 
appeal , counsel who had been in his court 

was eagerly asked by his colleagues for his 
impression of the new Master of the Rolls. 
'Disappointingly good', he reported. No 

such story palliates the appointment of his 
contemporary Lord Hewrut, the Attorney
General who was made up to Lord Chief 
Justice in 1922, and held that office until 

1940. Mr. RFV Heuston, that most learned 
and critical historian of the judiciary, 

expressed the considered opinion that 
Hewart was the worst Chief Justice 
England had had since the end of the 17th 
century.20 

In the 1940's and 1950's a few politicians 
were appointed to the bench and ultimate
ly reached the House of Lords. Their abi

lity and impartiality could not be ques
tioned. 2 1 In Scotland for reasons relating 

to the nature of the Scottish legal profes
sion, Lord Advocates (in effect the 
Scottish equivalents of the Attorney

General) have continued to be directly 
appointed to the higher judiciru·y, includ
ing the House of Lords. One of them was 
Lord Reid, one of the truly great judges of 
his time. But I have no doubt that the time 

has past for transfers from politics to the 
bench. Something may indeed have been 
lost, but more has been gained. To try to 
re-introduce undefined political experi

ence as a qualification would be a step 
backwards on a slippery slope. Lord 
Salisbury, Conservative Prime Minister at 
the turn of the 19th and 20th centuries (as 
reported by his daughter) said that within 
certain limits of intelligence, honesty and 

knowledge of law one man would make as 
good a judge as another, and a Tory men
tality was ipso facto more trustworthy 

than a Liberal one. 22 Ours is a more fastid
ious age. We do not want to slide back in 

that direction. 

A related question which has been raised by 
the Human Rights Act is whether our highest 
court ought to become solely a constitution
al COUlt, like the constitutional courts of 
Germany and some other European coun
tries and, more recently, South Africa. For 

my part I see no need for such a court in the 
United Kingdom. There were reasons of his
tory, in both Germany and South Africa, not 
entirely dissimilar, for a separate constitu

tional COUlt under a new constitution which 
was intended to be a complete break with an 

oppressive past. Significant as the Human 
Rights Act is, it does not constitute the same 
sort of revolution. On a practical 
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level, cases on human rights in the United 
Kingdom can seldom be categorised as 

purely constitutional cases. They usually 
entail consideration of the common law, 

both civil and criminal. 23 

The Law Lords, in my respectful opinion, 
have shown themselves fully capable of 
handling the jurisprudence which has 
developed from the European Convention 
on Human Rights, and have already 
demonstrated that human rights cases in 

this country do not call for a separate 
panel of human rights specialists. I should 
like to emphasise what is sometimes for
gotten when we speak of the need for judi

cial sensitivity to human rights issues. A 
culture of rights does not mean that the 
individual must always win against the 
state, or that every individual right must 

be extended to its furthest limit. Human 
rights adjudication requires above all a 
sense of proportion and balance. 

What remains to be considered is the 

manner in which the judges of the highest 
court are selected. It is in this context that 
we hear the words, 'transparency' and 
'democratic legitimacy'. As I have said, 
there are no formal constraints on either 

the Prime Minister or the Lord Chancellor 
in selecting the Law Lords. Needless to 
say, in recent times the Lord Chancellor 

has consulted very widely before making 

any recommendation. This is and has been 
his practice before making any judicial 
appointment. Again, Sir Thomas Legg is 

the invaluable source. For appointments at 
High Court level and above, the Lord 

Chancellor consults a small group of what 
Sir Thomas calls 'top judges' . 24 There is 

also informal consultation, in some cases, 
with other branches of the legal profes

sion. A report by Sir Lionel Peach, the for
mer Public Appointments Commissioner, 
has concluded that the Lord Chancellor's 
system was as good as any he had seen in 
the public sector - which I assume was 
intended as a compliment. I would agree 
with Sir Thomas' conclusion: 25 

'Like any system, this one should be 
judged by its results. Many, including 

most of its critics, accept that it has pro
duced a judiciary of high overall quality. 

There is no serious suggestion that the 
power of appointment has been abused for 
political or other improper purposes'. 

As long as this system remains, its demo
cratic legitimacy comes from the demo

cratic accountability of the Prime Minister 
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and the Lord Chancellor. As to trans
parency, the system itself is well known. 

And the appointments themselves are 
open to the judgment of the public. I can 
see only disadvantages in disclosing the 
reasons why the Lord Chancellor and the 
Prime Minister have preferred Lord 
Justice A to Lord Justice B for a vacancy 
in the House of Lords. Mr Marcel Berlins 
of The Guardian has extracted from the 
Public Records Office an entertaining 
account of the appointment of two new 
Law Lords by Mr Attlee in 1949. One 
name put up for consideration was Lord 
Merriman, then the President of the 
Probate, Divorce and Admiralty Division 
of the High Court. 'Soundings' were taken 
by the Lord Chancellor and his permanent 
secretary and their report was that 'Lord 

Merriman would be most unsuitable for 
promotion; that he has not the requisite 
capacity; and furthermore, that if he were 
appointed he would soon put up the backs 
of his colleagues and they would all be at 
sixes and sevens. So strongly does the 
Master of the Rolls [Lord Greene] take 
this view that if Lord Merriman were 
appointed, he (the Master of the Rolls) 
would be unwilling to accept a lordship of 
appeal and would prefer to stay where he 
is. By contrast both the Lord Chief Justice 
and the Master of the Rolls agree that 

Cyril Radcliffe would make an admirable 
lord of appeal. ' 26 

So Merriman was not appointed, and 
Greene and Radcliffe were. What possible 
good would it have done either for 
Merriman or the appointment system if, in 
the name of transparency, the reasons for 
the Prime Minister's choice had had to be 
made public? 

Human rights 
adjudication 

requires above all a 
sense of proportion 

and balance. 

When I had reached this stage in the prepa
ration of this lecture I began to feel qualms, 
if not dismay. It seemed that in a lecture 
given in honour of so creative and original 
a legal thinker as Sir David Williams, I was 
doing no more than defend the status quo. I 
fear that that has turned out to be largely 
true, but not entirely. The present system of 
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selecting the higher judiciary, and especial

ly the Law Lords, has a potential flaw, 

notwithstanding its successful outcomes in 

recent years. The flaw is that it depends so 

heavily on the judgment and integrity of 

the Lord Chancellor of the day. Lords 
Hailsham, Elwyn-Jones, Mackay and 

lrvine, to name the four most recent Lord 
Chancellors who have made appointments 

to the Lords, have been impeccable in 
avoiding any hint of political favouritism 

or any basis of appointment other than 
merit. But that is no guarantee for the 

future, especially as it is not inconceivable 
that the role of the Lord Chancellor in gov

ernment will change. If his judicial role 
were one day to disappear, a future Lord 

Chancellor might not even be a lawyer. 

I fIrmly believe that the appointment of 
judges including those of the highest court 

should remain the responsibility of the exec

utive branch of government. In some 

European countries, such as Germany, Spain 

and Italy, the judges of the highest court, the 

constitutional court, are elected by the legis
lature according to varying procedures, 

which usually require a special majority 

vote.Those countries no doubt have good 
reasons for choosing that system, and it pre

sumably works to their satisfaction,27 but I 

do not think that election of judges by 

Parliament is a serious runner in this coun

try. It would make judicial appointments the 

subject of political conflict or, no more cred
itably, of political deals. 

Very much the same objections would 
apply to any attempt to introduce a parlia

mentary confIrmation process akin to the 
American system (commanded by their 

Constitution) of requiring executive 

appointments of Federal judges, including 

Justices of the Supreme Court, to be sub
ject to confIrmation by the Senate. The bit

ter public conflicts over the nominations of 
Judge Robert Bork (who was rejected) and 
Justice Clarence Thomas (who was con

fIrmed) have diminished whatever attrac
tion that system might otherwise have had 

for US. 28 The American system must have 
its advantages - I have been told that the 

process gives a certain confidence to the 

judges who have survived it - but again I 

do not think there is any real belief here 
that it is an exportable system. 

A more promising suggestion is a judicial 

appointments commission. There are dif
ferent models for such commissions, to be 

found in some European countries, in 
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some states of the United States, in the 

Commonwealth and now in Scotland. In 

some models it is the commission which 

actually makes the appointments, taking it 

out of the hands of the executive. In oth

ers, including Scotland, it merely makes 

recommendations to the executive. 

Another model is the Judicial Services 

Commission established by the new South 

African Constitution. 

The political background to the South 

African Commission is essential to its 

understanding. At the time of the political 

changeover there was only one black 

judge and one woman judge. Moreover, 

during the 45 years of apartheid govern

ment the standing of the South African 

Supreme Court had been diminished by 

far too many appointments of judges 

whose only apparent qualification for the 

bench was their adherence to the party in 

power. The object of the Judicial Services 

Commission under the new Constitution 

was twofold. One was to prevent unmeri

torious candidates being appointed on 

political or other improper grounds. The 

second was to encourage the transforma
tion of the judiciary by the appointment of 

suitable black lawyers and women 

lawyers. Accordingly, the executive 

power of appointment has been fettered. 29 

Where a vacancy occurs in any of the 

courts, including the Constitutional Court, 

judicial aspirants must apply to the 

Judicial Services Commission (or allow 

their names to be put forward by others). 

They must then appear before the 

Commission to be interviewed. It follows 

that the applicants are in open competition 

with one another. The sessions are open to 

the public and the press but are not tele

vised. At the end of the process the 

Commission is expected to send up a 

shortlist of approved candidates for each 
vacancy. The President of South Africa 

may appoint any of those on the list or 
reject them all, but he may not appoint 

anyone not put up by the Commission. 

The first requirement of any workable judi

cial service commission must be a composi

tion which inspires confidence, and which is 

itself not solely in the hands of the execu

tive. The South African Constitution makes 

elaborate provision to this end. The mem

bers include the Chief Justice (who pre
sides); a Judge President of one of the 

provincial divisions of the High Court, des

ignated by the other Judges President; two 

practising advocates (barristers) nominated 

by their profession; two practising attorneys 
(solicitors) similarly nominated; a teacher of 

law designated by teachers of law at South 
African Universities; there are ten parlia

mentary representatives chosen by the two 

houses of parliament in a way which ensures 

that opposition parties have equal represen
tation; and four designated by the President 
as head of the executive after consulting all 

leaders of parties in the lower house of 

Parliament. Thus, while only seven mem

bers have to be lawyers or judges, one sees 

a genuine attempt to avoid government 
domination of the Commission. 

Whether the Commission has fulfilled all 

expectations is debatable. I can only give 
my impression. I would say that it has suc

ceeded in eliminating some poorly quali
fied candidates who might otherwise have 

hoped for political favour. It has not, in 

my opinion, been sufficiently rigorous in 

ensuring that legal knowledge and experi

ence accompany the other qualities need
ed for the transformation of the judiciary. 

An independent 
commission would 

be a valuable 
addition to the 

process of selecting 
the judges of our 

highest court. 

It is my opinion too that the non-legal 

members of the Commission have con
tributed little to the Commission's expert

ise.Yet, in general I have no doubt at all 

that the Judicial Services Commission is 
in South African terms a huge advance on 

the old system of unfettered executive 
appointment. Notwithstanding the reser

vations which I have expressed, the South 
African experience convinces me that an 

independent commission would be a valu
able addition to the process of selecting 

the judges of our highest court. I do not, 

however, think that we need a commission 

to select or nominate the judges on the 
South African model. Unlike South 

Africa, the United Kingdom does not face 
the problem of changing a system which 

was riddled with racial inequality and 

political and other forms of favouritism. 

Here the objective would be to ensure as 

far as humanly possible that non-political 

appointment on merit will continue to be 

the rule. What I suggest is a relatively 

small committee, whose sole functions 

would be to consider any appointment of 

a Law Lord proposed by the Lord 

Chancellor. The committee would receive 

in confidence all the material on which the 

Lord Chancellor had based his provision

al choice, and would, if necessary, ques

tion him on why, for example, he prefers 

candidate A to candidate B. The commit

tee should have the right to be consulted 

and to give advice and should have the 

power for good reason to veto a proposed 

appointment. I would suggest that the 

majority of members be drawn from the 

active profession, by which I mean 

judges, barristers, solicitors and legal aca

demics, together perhaps with a recently 

retired Law Lord. There should be room 

for a senior civil servant, not in the Lord 

Chancellor's department, or another lay

man with experience of appointment 

processes in other contexts. JO 

I would avoid public hearings of any kind. 

The South African experience shows that 

public hearings, however courteously 

conducted, may be humiliating for reject

ed candidates, especially those who are 

already judges, and have aspired to pro

motion. Competitive candidacy between 

judges is in itself distasteful and diminish

es respect for the judiciary. In the light of 

calls for a public process, in the name of 

"transparency", it is perhaps worth look

ing at some of the questions which have 

been put to candidates appearing before 

the South African Commission. There are 

sometimes searching questions about the 

candidate's activities and attitudes in both 

the old South Africa, and the new. In one 

case a judge of very long experience who 

sought promotion was closely questioned 

about his previous membership of a secret 

society devoted to promoting Afrikaner 

nationalism and its ideology. In another 

case, an application by a candidate who 

had been an industrial arbitrator was 

opposed by a party which had appeared 

before him in that capacity. The objection 

to his appointment was based on the alle

gation that his conduct of the arbitration 

had shown a disparaging attitude to 

women employees. He was interrogated 

in detail about his questions to witnesses 

and his findings. One may also recall the 

questioning of Robert Bork in the United 

States Senate Judicial Committee. He was 
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called on to defend a decision that he had 

given as a Federal Circuit judge holding 

that a chemical company was entitled to 

require women employees to undergo 

sterilization if they wished to continue in 

certain jobs. He was also asked whether 

he would, if appointed, vote to overrule 

the Supreme Court's decisions on abortion 

and contraception. He was questioned 

about his part in dismissing the Watergate 

special prosecutor, Archibald Cox, four

teen years earlier. 

It is not for me to say that in the contexts 

of South Africa and the United States such 

questioning was improper or unnecessary. 

What these examples do show, I suggest, is 

how inappropriate, if not pointless interro

gation by a commission even in private, 

would be in our judicial context. I would 

ask those who advocate the interrogation 

of candidates for high judicial office, what 

sort of questions could usefully and prop

erly be put to them. I cannot think of any. 

Although some judges including Law 

Lords may be popularly regarded as liber
al and others as conservative, their views 

are not derived from party allegiance, if 

indeed they have any, nor from extreme 

ideologies, nor even from what Lord 

Mackay called a political stance. In this 

country issues like abortion or the penal

ties for murder, are not electoral issues and 

do not arouse the ferocious political debate 

that they do in the United States. When a 

new Law Lord is appointed there is no 

speculation on what his views will be on 

any issue likely to come before him. In 

England, unlike the United States, the 

judges of the highest court are not selected 

in order to satisfy particular political con

stituencies. Nor is there any equivalent 

here to the understandable South African 
sensitivity about a judge's pro-apartheid 

past. Naturally, a judge's ability as evi

denced by his or her judgments would be 

taken into account in any selection 
process. But that judges should be called 

on to defend their judgments, even in com
mittee, is not only distasteful but is, surely, 

incompatible with the independence of the 
judiciary. It cannot be justified by words 

like 'transparency' or 'accountability'. 

This is a long path by which to have 

reached so modest a conclusion - Lords of 

Appeal to be appointed much as they are 

now, subject only to scrutiny and possible 

veto in extreme cases by an independent 

commission. This is not to disparage the 

research and thought of the observers of 
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the House of Lords who have advocated 

more radical change. It is right that the 

court which is the ultimate protector of 

our liberties should be critically observed 

and appraised. But we should also keep in 

mind the limitations of institutional safe

guards, whether simple or elaborate. In 
the end we shall still have to rely on the 

wisdom, integrity and good sense of the 

judges who sit in our highest court. 
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26 The Guardian, 20 March 2002. 
27 I cannot refrain, however, from quoting 

a news item which I saw last month in 
an Italian newspaper
'Not enough members of parliament 
showed up on Thursday afternoon to 
allow for a binding vote on the 
appointment of two judges to the 
Constitutional Court. The vacancies 
have remained unfilled for almost two 
years due to political bickering.' (Italy 

Daily, Milan, 12 April 2002.) 
28 One may perhaps apply to nominees to 

the Supreme Court the current dictum 
on candidates for the US Presidency 
'Presumed innocent until nominated'. 

29 The statutory provisions governing the 
functions of the Commission are to be 
found in the Constitution of the Republic 
of South Africa Act, Act 108 of 1996, 
sections 174 and 178. The Commission 
has established its own procedures. 

I I 

30 The possibility of a commission to scru
tinise all judicial appointments (which 
would be an enormous task) raises 
issues beyond the scope of this lecture. 
There is already an independent 
Judicial Appointments Commissioner 
who has no role in making actual 
appointments, but who has power to 
scrutinise the processes of the Lord 
Chancellor's department. CO 

Aspects of practice - claims against organs of State 

Lean Oicker, Pretoria Bar. 

Statutory prescription or expiry peri
ods have long been a feature of de
lictual claims against the State and 

provincial or local authorities. These limi
tation or expiry periods were created by 
numerous statutory measures. They have 
been aptly described (in Erasmus Superior 
Court Practice E7 - I) as being in a state of 
flux and uncertainty, for various reasons, 
including the fact that the Constitutional 
Court has declared cel1ain limitation or 
expiry periods to be inconsistent with the 
Constitution and therefore invalid 
(Mohlomi v Minister of Defence 1997 (1) 
SA 124 (CC) and Moise v Greater 
Germiston Transitional Local Council 
2001 (4) SA 491 (CC». 

A large measure of the prevailing uncer
tainty has now been removed by the 
enactment of the Institution of Legal 
Proceedings against Certain Organs of 
State Act 40 of 2002, which came into 
operation on 28 November 2002. The Act 
repeals 14 statutory limitation and expiry 
periods, including s 113 of the Defence 
Act 44 of 1957, the Limitation of Legal 
Procee-dings (Provincial and Local 
Autho-rities) Act 94 of 1970, s 39 of the 
Public Service Act (Proc 103 of 1994) and 
s 57 of the South African Police Service 
Act 68 of 1995. 

The Act applies in respect of any debt 
which became due either before or after 
the commencement of the Act 
(s 1(1 )(iii», except if the debt had been 
extinguished by prescription before the 
commencement of the Act, or if legal pro
ceedings had already been instituted prior 
to its commencement (s 1 (2». Proceedings 
already instituted are to continue as if the 
Act had not been passed (s 1(3». 

'Debt' is any debt arising from any cause 
of action, including statutory liability 
(acts or omissions); and for which an 

organ of state is liable 111 damages 
(s l(l)(iii» . 

National and provincial departments, 
municipalities, functionaries or institutions 
exercising a power or performing a func
tion under the Constitution or a provincial 
constitution, the South African Maritime 
Safety Authority, the South African Roads 
National Agency Limited are all organs of 
state (s l(l)(vii». Vicarious liability by an 
organ of state is provided for: any person 
for whose debt an organ of state is liable, is 
included. 

Under s 2( 1) debts against an organ of state 
are now subject to the same rules regarding 
prescription as other debts, whether such 
debts became due either after the 'fixed 
date ' (the date of commencement of the 
Act). Section 2(1) does not apply however 
to debts extinguished by prescription prior 
to the fixed date, or to debts in respect of 
which legal proceedings had been instituted 
before the fixed date. 

Special provisions apply in respect of 
debts that arose prior to the commence
ment of the Act. In terms of s 2(4), the 
expired portion of any period of prescrip
tion must be deducted from the three-year 
period, to calculate the remainder of the 
prescription period that remains after the 
commencement of the Act. If the unex
pired portion, calculated from the fixed 
date, is more than 12 months, the normal 
prescription period of three years applies, 
from the date upon which the debt became 
due. However, if the unexpired portion 
after the fixed date is less than 12 months, 
the period of prescription is extended so 
that a creditor has 12 months from the 
fixed date (28 November 2002) within 
which to institute proceedings. 

In terms of s 3(1) no legal proceedings for 
the recovery of a debt may be instituted 

against an organ of state unless the creditor 
has given the organ of state in question 
notice in writing of hislherlits intention to 
institute the legal proceedings in question. 
However, the organ of state in question may 
consent in writing to the institution of the 
legal proceedings without notice, or upon 
receipt of a notice which does not comply 
with all the requirements set out in s 3(2). 

The notice of intention to institute legal 
proceedings must be served on the organ of 
state within six months from the date on 
which the debt became due (s 3(2)( a) and 
it must briefly set out the facts giving rise 
to the debt and such particulars of such 
debt as are within the knowledge of the 
creditor (s 3(2)(ii». A debt is not due until 
the creditor has knowledge of the identity 
of the organ of state and of the facts giving 
rise to the debt, but the creditor is regarded 
as having acquired such knowledge as soon 
as it could have acquired it by exercising 
reasonable care, unless the organ of state 
wilfully prevented it from acquiling such 
knowledge (s 3(3». 

An important transitional prOVISIOn 
applies to debts that arose before the fixed 
date, but have not become prescribed and 
in respect of which no legal proceedings 
have yet been instituted. In terms of 
s 3(3)(b), such debts must be regarded as 
having become due on the fixed date. This 
means that even if a creditor has failed to 
do so under any provision relating to 
notice that applied under any repealed 
provision, it now has a new 'window of 
opportunity' within which to give notice 
of intention to institute legal proceedings, 
from 28 November 2002. 

If an organ of state relies on a creditor's fail
ure to serve a notice, the creditor may apply 
to a court having jurisdiction for condona
tion of the fai lure (s 3(4)(a». The com1 may 
grant condonation if it is satisfied the debt 
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