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26 The Guardian, 20 March 2002. 
27 I cannot refrain, however, from quoting 

a news item which I saw last month in 
an Italian newspaper 
'Not enough members of parliament 
showed up on Thursday afternoon to 
allow for a binding vote on the 
appointment of two judges to the 
Constitutional Court. The vacancies 
have remained unfilled for almost two 
years due to political bickering.' (Italy 

Daily, Milan, 12 April 2002.) 
28 One may perhaps apply to nominees to 

the Supreme Court the current dictum 
on candidates for the US Presidency 
'Presumed innocent until nominated'. 

29 The statutory provisions governing the 
functions of the Commission are to be 
found in the Constitution of the Republic 
of South Africa Act, Act 108 of 1996, 
sections 174 and 178. The Commission 
has established its own procedures. 
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30 The possibility of a commission to scru
tinise all judicial appointments (which 
would be an enormous task) raises 
issues beyond the scope of this lecture. 
There is already an independent 
Judicial Appointments Commissioner 
who has no role in making actual 
appointments, but who has power to 
scrutinise the processes of the Lord 
Chancellor's department. CD 

Aspects of practice - claims against organs of State 

Lean Oicker, Pretoria Bar. 

Statutory prescription or expiry peri
ods have long been a feature of de
lictual claims against the State and 

provincial or local authorities. These limi
tation or expiry periods were created by 
numerous statutory measures. They have 
been aptly described (in Erasmus Superior 
Court Practice E7-I) as being in a state of 
flux and uncertainty, for various reasons, 
including the fact that the Constitutional 
Court has declared certain limitation or 
expiry periods to be inconsistent with the 
Constitution and therefore invalid 
(Mohlomi v Minister of Defence 1997 (l) 
SA 124 (CC) and Moise v Greater 
Germiston Transitional Local Council 
2001 (4) SA 491 (CC)). 

A large measure of the prevailing uncer
tainty has now been removed by the 
enactment of the Institution of Legal 
Proceedings against Certain Organs of 
State Act 40 of 2002, which came into 
operation on 28 November 2002. The Act 
repeals 14 statutory limitation and expiry 
periods, including s 113 of the Defence 
Act 44 of 1957, the Limitation of Legal 
Procee-dings (Provincial and Local 
Autho-rities) Act 94 of 1970, s 39 of the 
Public Service Act (Proc 103 of 1994) and 
s 57 of the South African Police Service 
Act 68 of 1995. 

The Act applies in respect of any debt 
which became due either before or after 
the commencement of the Act 
(s l(l)(iii)), except if the debt had been 
extinguished by prescription before the 
commencement of the Act, or if legal pro
ceedings had already been instituted prior 
to its commencement (s 1(2)). Proceedings 
already instituted are to continue as if the 
Act had not been passed (s 1(3)). 

'Debt' is any debt arising from any cause 
of action, including statutory liability 
(acts or omissions); and for which an 

organ of state is liable in damages 
(s 1(1)(iii)). 

National and provincial departments, 
municipalities, functionaries or institutions 
exercising a power or performing a func
tion under the Constitution or a provincial 
constitution, the South African Maritime 
Safety Authority, the South African Roads 
National Agency Limited are all organs of 
state (s I (l)(vii)). Vicarious liability by an 
organ of state is provided for: any person 
for whose debt an organ of state is liable, is 
included. 

Under s 2( 1) debts against an organ of state 
are now subject to the same rules regarding 
prescription as other debts, whether such 
debts became due either after the 'fixed 
date' (the date of commencement of the 
Act ). Section 2( I) does not apply however 
to debts extinguished by prescription prior 
to the fixed date, or to debts in respect of 
which legal proceedings had been instituted 
before the fixed date. 

Special provisions apply in respect of 
debts that arose prior to the commence
ment of the Act. In terms of s 2(4), the 
expired portion of any period of prescrip
tion must be deducted from the three-year 
period, to calculate the remainder of the 
prescription period that remains after the 
commencement of the Act. If the unex
pired portion, calculated from the fixed 
date, is more than 12 months, the normal 
prescription period of three years applies, 
from the date upon which the debt became 
due. However, if the unexpired portion 
after the fixed date is less than 12 months, 
the period of prescription is extended so 
that a creditor has 12 months from the 
fixed date (28 November 2002) within 
which to institute proceedings. 

In terms of s 3( I) no legal proceedings for 
the recovery of a debt may be instituted 

against an organ of state unless the creditor 
has given the organ of state in question 
notice in writing of hislherlits intention to 
institute the legal proceedings in question. 
However, the organ of state in question may 
consent in writing to the institution of the 
legal proceedings without notice, or upon 
receipt of a notice which does not comply 
with all the requirements set out in s 3(2). 

The notice of intention to institute legal 
proceedings must be served on the organ of 
state within six months from the date on 
which the debt became due (s 3(2)( a)) and 
it must briefly set out the facts giving rise 
to the debt and such particulars of such 
debt as are within the knowledge of the 
creditor (s 3(2)(ii)). A debt is not due until 
the creditor has knowledge of the identity 
of the organ of state and of the facts giving 
rise to the debt, but the creditor is regarded 
as having acquired such knowledge as soon 
as it could have acquired it by exercising 
reasonable care, unless the organ of state 
wilfully prevented it from acquiring such 
knowledge (s 3(3)). 

An important transitional proVISIOn 
applies to debts that arose before the fixed 
date, but have not become prescribed and 
in respect of which no legal proceedings 
have yet been instituted. In terms of 
s 3(3 )( b), such debts must be regarded as 
having become due on the fixed date. This 
means that even if a creditor has failed to 
do so under any provision relating to 
notice that applied under any repealed 
provision, it now has a new 'window of 
opportunity' within which to give notice 
of intention to institute legal proceedings, 
from 28 November 2002. 

If an organ of state relies on a creditor's fail
ure to serve a notice, the creditor may apply 
to a court having jurisdiction for condona
tion of the failure (s 3(4)(a)). The court may 
grant condonation if it is satisfied the debt 
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has not been extinguished by prescription, 
good cause exists for the failure by the cred
itor, and the organ of state was not un
reasonably prejudiced by the failure 
(s 3(4)(b)). It seems clear from the provi
sions of s 3(4), that a court will not mero 
motu take notice of a failure by a creditor to 
give notice to an organ of state of an inten
tion to institute legal proceedings. 

Section 4 sets out how a notice must be 
served. A notice must be served on an 
organ of state by delivering it by hand, 
sending it by certified mail, or by sending 
it by electronic mail or by transmitting it 
by facsimile. Where the notice is sent by 
e-mail or facsimile, the creditor must, 
within seven days from the date upon 
which that notice was sent, take all rea
sonable steps to ensure that the notice has 
been received. In addition, the creditor 
must deliver by hand or send by certified 
mail a certified copy of the notice to the 
relevant officer or person, together with 
an affidavit - indicating the date on 
which, the time at which, and the e-mail 
address or facsimile number to which, the 
notice was sent and any proof that it was 
sent or transmitted. The steps taken to 
ensure that the notice was received by the 
officer or person to whom it was sent must 
also be set out. The affidavit must also 
state whether confirmation of the receipt 

notice has been obtained and, if applica
ble, the name of the officer or person who 
has given that confirmation. 

The elaborate provisions in s 4 regarding 
confirmation or proof of transmission of 
the notice bye-mail or facsimile could be 
regarded as an unnecessary duplication of 
the required notice. One could ask why, 
under these circumstances, a creditor 
would want to give notice bye-mail or 
facsimile. However, in cases where a 
creditor has run out of time, these provi
sions could prove invaluable. If there is 
sufficient time, there would be no point in 
sending the notice bye-mail or facsimile. 
However, where the six-month period is 
almost up, s 4(2) effectively gives a cred
itor seven extra days. A notice bye-mail 
or facsimile can be sent outside normal 
working hours and on weekends and pub
lic holidays and does not depend on the 
vagaries of the postal service or of public 
service working hours. As long as the e
mail or facsimile is sent within the six
month period, calculated in the ordinary 
way, the creditor will have complied with 
s 3(2)( a), provided that the creditor subse
quently complies with s 4(2). 

Section 4( 1) lists the functionaries upon 
whom a notice must be served. In the case 
of national or provincial departments, the 

Making a difference - death by stoning 

Brian Spilg SC, convenor of the GCB's Human Rights Committee 

The Human Rights Committee is 

most appreciative of the interest 

shown by members in the plight of 

Amina Lawal and the support demonstra

ted for her cause. 

Naturally, we were extremely relieved at 

the outcome of the religious appeal court's 

decision for Amina Lawal. The persistent 

resolve of women's and other human 

rights organisations in no small measure 

secured the result. 

Nonetheless, it is necessary to put Amina 

Lawal's victory in perspective. 

The decision handed down by the Sharia 

appeal court of Katsina on 25 September 

2003 was limited in its scope. The court 

was only prepared to recognise that the 

lower religious court disregarded proce

dural safeguards. The decision also 

revealed an appalling lack of basic legal 
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ability - the lower court judge had con
demned Amina Lawal to death by stoning 
even though Sharia law was only intro
duced after her child was conceived. 

The decision however failed to address the 
core issue. The issue remains that the par
ticular application by northern Nigerian 
religious courts of Sharia law to persons 
such as Amina Lawal offends the most 
basic human rights principles. All coun
tries subject to a Bill of Rights but which 
have not abolished the death penalty (such 
as Nigeria), will permit the sentence of 

death to be imposed only for the most seri
ous crimes. The Nigerian constitution also 
prohibits cruel, inhuman and degrading 
punishment, and prohibits discrimination 

on grounds of gender or social status. The 
law as applied to Amina Lawal violated 
each of these principles. 

In order to appreciate the limited scope of 
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functionaries are the heads of the respec
tive departments. In the case of a munici
pality, the notice must be served on the 
municipal manager. 

Section 5 provides for the service of 
process on organs of state. No process 
may be served before the expiry of 30 
days after the service of a notice of inten
tion to commence legal proceedings has 
been served upon an organ of state. Where 
process has been served prematurely, it is 
regarded as having been served on the 
first day after the expiry of the requisite 
30-day notice period. 

Special provision is made in s 5 for the 
service of process upon the political heads 
of the Police Service, Correctional 
Services, the National Intelligence Agency 
and the South African Secret Service. 
Where the Minister for Safety and Security 
is the defendant or respondent, the process 
may be served upon the national or provin
cial commissioner (for the province in 
which the cause of action arose) of the 
Police Service. A similar provision applies 
to the Minister of Correctional Services. In 
the case of the Minister of Intelligence, the 
process may be served upon the Director
General of the National Intelligence 
Agency or the South African Secret 
Service, as the case may be. DJ 

the decision, it is necessary to trace the 
history of Amina Lawal's case and the 
way in which other similar cases have 
been dealt with by the religious courts in 
northern Nigeria. It is also appropriate to 
reflect on the curious situation where 
presently there coexists in Nigeria a body 

of religious law that permits an inhumane 
death for a non-violent crime and also a 
secular body of law that is based on a Bill 
of Rights, and where the government is 
signatory to international conventions that 
allow the imposition of the death penalty 
only where there is loss of life due to pre
meditated acts of violence. 

Nigeria is the most populous state in 
Africa and is divided almost equally 
between those of the Muslim faith and 
those of the Christian faith. Beginning in 
1999, but increasingly during 2000, states 
predominantly in the north of Nigeria 
started implementing a Sharia-based penal 
code. It is apparent that the full implica
tions of these laws were not appreciated by 
central government - certainly not that the 
code as applied contained laws and proce
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