
has not been extinguished by prescription, 
good cause exists for the failure by the cred
itor, and the organ of state was not un
reasonably prejudiced by the failure 
(s 3(4)(b)). It seems clear from the provi
sions of s 3(4), that a court will not mero 
motu take notice of a failure by a creditor to 
give notice to an organ of state of an inten
tion to institute legal proceedings. 

Section 4 sets out how a notice must be 
served. A notice must be served on an 
organ of state by delivering it by hand, 
sending it by certified mail, or by sending 
it by electronic mail or by transmitting it 
by facsimile. Where the notice is sent by 
e-mail or facsimile, the creditor must, 
within seven days from the date upon 
which that notice was sent, take all rea
sonable steps to ensure that the notice has 
been received. In addition, the creditor 
must deliver by hand or send by certified 
mail a certified copy of the notice to the 
relevant officer or person, together with 
an affidavit - indicating the date on 
which, the time at which, and the e-mail 
address or facsimile number to which, the 
notice was sent and any proof that it was 
sent or transmitted. The steps taken to 
ensure that the notice was received by the 
officer or person to whom it was sent must 
also be set out. The affidavit must also 
state whether confirmation of the receipt 

notice has been obtained and, if applica
ble, the name of the officer or person who 
has given that confirmation. 

The elaborate provisions in s 4 regarding 
confirmation or proof of transmission of 
the notice bye-mail or facsimile could be 
regarded as an unnecessary duplication of 
the required notice. One could ask why, 
under these circumstances, a creditor 
would want to give notice bye-mail or 
facsimile. However, in cases where a 
creditor has run out of time, these provi
sions could prove invaluable. If there is 
sufficient time, there would be no point in 
sending the notice bye-mail or facsimile. 
However, where the six-month period is 
almost up, s 4(2) effectively gives a cred
itor seven extra days. A notice bye-mail 
or facsimile can be sent outside normal 
working hours and on weekends and pub
lic holidays and does not depend on the 
vagaries of the postal service or of public 
service working hours. As long as the e
mail or facsimile is sent within the six
month period, calculated in the ordinary 
way, the creditor will have complied with 
s 3(2)( a), provided that the creditor subse
quently complies with s 4(2). 

Section 4( 1) lists the functionaries upon 
whom a notice must be served. In the case 
of national or provincial departments, the 

Making a difference - death by stoning 

Brian Spilg SC, convenor of the GCB's Human Rights Committee 

T
he Human Rights Committee is 

most appreciative of the interest 

shown by members in the plight of 

Amina Lawal and the support demonstra

ted for her cause. 

Naturally, we were extremely relieved at 

the outcome of the religious appeal court's 

decision for Amina Lawal. The persistent 

resolve of women's and other human 

rights organisations in no small measure 

secured the result. 

Nonetheless, it is necessary to put Amina 

Lawal's victory in perspective. 

The decision handed down by the Sharia 

appeal court of Katsina on 25 September 

2003 was limited in its scope. The court 

was only prepared to recognise that the 

lower religious court disregarded proce

dural safeguards. The decision also 

revealed an appalling lack of basic legal 
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ability - the lower court judge had con
demned Amina Lawal to death by stoning 

even though Sharia law was only intro
duced after her child was conceived. 

The decision however failed to address the 
core issue. The issue remains that the par
ticular application by northern Nigerian 
religious courts of Sharia law to persons 
such as Amina Lawal offends the most 
basic human rights principles. All coun
tries subject to a Bill of Rights but which 
have not abolished the death penalty (such 
as Nigeria), will permit the sentence of 

death to be imposed only for the most seri
ous crimes. The Nigerian constitution also 
prohibits cruel, inhuman and degrading 
punishment, and prohibits discrimination 
on grounds of gender or social status. The 
law as applied to Amina Lawal violated 

each of these principles. 

In order to appreciate the limited scope of 

FORUM 

functionaries are the heads of the respec
tive departments. In the case of a munici
pality, the notice must be served on the 
municipal manager. 

Section 5 provides for the service of 
process on organs of state. No process 
may be served before the expiry of 30 
days after the service of a notice of inten
tion to commence legal proceedings has 
been served upon an organ of state. Where 
process has been served prematurely, it is 
regarded as having been served on the 
first day after the expiry of the requisite 
30-day notice period. 

Special provision is made in s 5 for the 
service of process upon the political heads 
of the Police Service, Correctional 
Services, the National Intelligence Agency 
and the South African Secret Service. 
Where the Minister for Safety and Security 
is the defendant or respondent, the process 
may be served upon the national or provin
cial commissioner (for the province in 
which the cause of action arose) of the 
Police Service. A similar provision applies 
to the Minister of Correctional Services. In 
the case of the Minister of Intelligence, the 
process may be served upon the Director
General of the National Intelligence 
Agency or the South African Secret 
Service, as the case may be. CD 

the decision, it is necessary to trace the 
history of Amina Lawal's case and the 
way in which other similar cases have 
been dealt with by the religious courts in 
northern Nigeria. It is also appropriate to 
reflect on the curious situation where 
presently there coexists in Nigeria a body 
of religious law that permits an inhumane 
death for a non-violent crime and also a 

secular body of law that is based on a Bill 
of Rights, and where the government is 
signatory to international conventions that 
allow the imposition of the death penalty 
only where there is loss of life due to pre
meditated acts of violence. 

Nigeria is the most populous state in 
Africa and is divided almost equally 
between those of the Muslim faith and 
those of the Christian faith. Beginning in 
1999, but increasingly during 2000, states 
predominantly in the north of Nigeria 
stmted implementing a Sharia-based penal 
code. It is apparent that the full implica
tions of these laws were not appreciated by 
central government - certainly not that the 
code as applied contained laws and proce
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dures that fundamentally breached the 
guaranteed rights and freedoms contained 
in the Nigerian constitution. 

The introduction of Sharia law led to vio
lent communal clashes. It is reported that 
more than 3000 people died in conse
quence. 

Since then, of the 36 States in Nigeria, 12 
have introduced Sharia law for the 
Muslim population. 

The inhuman, insensitive, irrational and 
intolerant nature of Sharia law relating to 
adultery and extra-marital sex as applied 
by the religious courts in Nigeria is appar
ent from the following illustrations. 

Firstly, there is the case of a teenage girl 
who became pregnant after being raped by 
three men. According to Rationalist 
International, the Sharia court sentenced 
her to a public whipping of 100 lashes. 

The irrational and arbitrary nature of this 
law's application is particularly apparent 
from the case of Safiyatu Tunga-Tuda. She 
was the first woman sentenced to death by 
stoning. Her appeal was heard in March 
2002. Amidst worldwide pressure, the 
Sharia appeal court in the State of Sakoto 
acquitted her. Whilst the reasons for upset
ting her initial conviction were eminently 
logical (the child had been conceived 
before Sharia was implemented in that 
state, Safiyatu was unaware of the dire con
sequences of a confession and she did not 
have a lawyer), it appears that she nonethe
less was required to offer a modified state
ment to the appeal court. She presented the 
religious appeal court with an explanation 
that it considered acceptable: She said that 
the child was conceived during her mar
riage and that it had been 'sleeping' in her 
for two years after the divorce. 

Yunusa Chiyawa, a farmer, was sentenced 
to death by stoning for committing adul
tery after reportedly having confessed to a 
sexual relationship with a married 
woman. Apparently, the federal justice 
ministry representative for the state in 
question sought to transfer the case from 
the Sharia court to the state's high court, 
where there is no death penalty for adul
tery. The Sharia court refused the transfer. 
The married woman was released. She 
claimed that Mr Chiyawa had cast a spell 
on her. 

Sarimu Baranda was sentenced to death 
by stoning in May 2002. He claimed that 
the police beat a confession out of him. 
His sentence was quashed in August this 
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year. The Sharia court of appeal in Jigawa 
State accepted his claim of mental illness 
and ordered his admission to a psychiatric 
hospital. The plea says a lot about the 
price people are willing to pay for contin
ued life. The decision says a lot about the 
mindset of the tribunal. Since rape had not 
been suggested, one wonders what 
deranged thoughts the tribunal believed 
were going through the man's mind - did 
it think that neither men nor women are 
born with free will and emotions? 

The speed with which the local applica

tion of Sharia law has swept the northern 

states may in part be because it appeals to 
the basest human values including the ele
vation of pride above other values. In the 
case of Fatima Osman, it trumped even 
the value of a daughter's life. A Sharia 

court had found Fatima and her boyfriend 
guilty of a sexual relationship and sen

tenced them to five years' imprisonment. 
According to Rationalist International, 

Fatima's father lodged a complaint that 

the jail term was too lenient. The upper 
Sharia court in Niger State then sentenced 
them both to death. Fatima is a divorced 

mother of two children. 

Turning to Amina's case. She was a 
divorcee who bore a child out of wedlock. 

She admitted having an intimate relation

ship outside of marriage but claims that 

when she made her confession, she did 

not understand the drastic consequences 

of the change of the legal system from 
secular law to Sharia law. She also raised 
other defences similar to those which led 

the Islamic appeal court to acquit Safiyatu 
and to which I have already referred. 

As an aside, both in Amina and Safiyatu's 
case, the fathers of their babies were able 

to escape conviction for lack of evidence. 
Under certain Sharia rules of evidence, 

outside of a confession, a man can only be 
convicted if there are four male witnesses 

to the act - a rather unlikely event. An 
unmarried woman is condemned by the 

display of pregnancy. The number of lives 

that have been aborted, and at what risk to 
the mother's well-being remain un

known. These events and the consequent 
suffering can only safely surface if those 

responsible for the law and its perpetua
tion are themselves found to have acted 

outside the Nigerian Constitution. 

In Amina's case, the Sharia court in 

Bakory, which is in the northern state of 

Katsina, convicted and sentenced her to 

death in March 2002. Apparently she had 
told authorities that her newborn daughter 
was conceived during her eleven-month 
relationship with her boyfriend who want

ed to marry her. 

According to the account contained in the 
Rationalist International publication, the 
court said that 'Based on proofs derived 
through our investigations and through 
Islamic books, I, Aliyu Abdullahi, and my 
three assistants hereby uphold your con
viction of death by stoning as prescribed 
by the Sharia. This judgment will be car
ried out as soon as your baby is weaned.' 
According to the same report, the ruling 

was answered with cheering and cries of 
'God is great!' from the public gallery of 

the packed courtroom. 

Under the local application of Sharia law, 
the method of implementing the sentence 
would have been to bury Amina with only 
her head exposed before she was stoned to 
death. The sheer defencelessness of a con
scious person waiting for that final stone 
that would release her from her torment and 
anguish is self-evidently inhumane and bar
baric. Having to wean her child for two 
years before the sentence could be imple
mented is beyond the worst cruelties imag
ined in Greek mythology - each day of your 
child's life is one day less of your own. 

Amina appealed to the Sharia appeal court 
of Katsina. The case first came before it in 
June 2002 and was postponed. Over a 
year passed with the case being enrolled 
and postponed on a number of occasions. 
Obviously the denial of justice and the 
cruel and inhuman treatment (because of 
the length of time it took for her appeal to 
be processed) are also issues that should 
have been addressed. On two occasions, 

the reason given for the postponement 
was the want of a necessary quorum of 

judges. 

It is true that the Nigerian government 
issued a number of strong statements. 
President Obasanjo, a professed abolition
ist, on several occasions stated his opposi
tion to the application of the death penal
ty in Nigeria. In October last year, he pub
licly said that ' ... we cannot imagine or 
envisage a Nigerian being stoned to death 
... it has never happened. And it may 
never happen.' Earlier in the same year, 
the Minister of Justice indicated that the 
government would challenge any decision 
by a Sharia court dismissing Amina's 
appeal. He said that '... the death sen
tence on Amina ... raised substantial 
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issues of law and fact worthy of the atten
tion of the Court of Appeal.' 

Nonetheless, no central government body 
has yet directly challenged the constitu
tionality of the Sharia penal code or pro
cedures before any Nigerian court. This 
despite the 1999 Nigerian Constitution, at 
a superficial level, only conferring a limit
ed civil (and no criminal) jurisdiction on 
Sharia courts. Central government seems 
to prefer the process to play itself out in 
the expectation that if the religious appeal 
courts do not acquit, then the secular 
courts, to whom there is a right of further 
appeal, will give effect to constitutionally 
guaranteed rights. The government's posi
tion appears to be tempered by considera
tions of realpolitik. 

To an outsider, the excesses of the appli
cation of Sharia law in parts of Nigeria 
and the speed with which it has spread 
since 1999 are not coincidental. The 
degree of intolerance and irrationality in 
the application of the law by the religious 
tribunals in Nigeria are indicative more of 
an attempt to exert control and exercise 
power than of spreading the principles of 
compassion, tolerance (inclu-ding the 
recognition of human frailty), free will 
and respect for life that is at the core of 
each of the major religions. 

The president of the ANC Womens' 
League, Nosiviwe Mapisa-Nqakula, 
summed it up by saying that the Sharia law 
as applied goes against everything that we 
stand for and that it is imposed by 'the self
appointed police of morality in Nigeria'. 

Understandably in a more subdued fash
ion, the Minister for Women and 
Childrens' Affairs in the Nigerian state of 
Zamfara, Amina Garba said: 'Sharia is 
neither right nor wrong. It is God's law 
and without discussion. Unfortunately if 

ill applied, due to ignorant judges, it can 
reach unacceptable extremes.' 

Sharia law as practised elsewhere has the 
same objectives and values that find 
expression in the African Charter to which 
Nigeria and our own country are signato
ries. They include the protection of indi
vidual rights, the promotion of well-being 
and harmony within communities and the 
protection of those who have been histo
rically discriminated against, such as 
women and minorities. 

The type of law applied in some of the 
northern states of Nigeria shares little of 
these values but is barbaric, intolerant and 
inhumane. And it offends the most basic 
provisions of the African Charter. 

Amnesty International together with 
Baobab for Women's Human Rights has 
identified the following breaches of con
stitutionally respected rights by the 
Nigerian religious courts in their applica
tion of Sharia law: the punishment is 
cruel, inhuman and degrading; the proce
dures do not afford the accused a fair trial; 
there is discrimination on the grounds of 
gender (in particular Sharia law as prac
tised in the northern states of Nigeria does 
not protect women from possible sexual 
assault and coercion; nonetheless the 
courts are willing to punish the victims of 

such assault and are reluctant to pursue 
allegations of coercion); discrimination 
on grounds of social status (more often 
those convicted are from deprived back
grounds); lack of judicial training of 
Sharia court judges; and inadequate safe
guards in procedures involving a capital 
case. There also remains the question of 
whether the creation of these religious 
criminal courts and their sentencing pow
ers are ultra vires the Constitution. 

The constitutional issues and Nigeria's 
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obligation to stand by its commitment to 
international documents are self evident. 

In terms of Articles 1 and 25 of the 
African Charter, Nigeria undertook to pro
tect individual rights by adopting legisla
tive or other measures to give effect to the 
rights, duties and freedoms contained in 
the African Charter and also undertook to 
promote and ensure through teaching, 
education and publication, the respect of 
these rights and freedoms and to ensure 
that those freedoms and rights as well as 
corresponding obligations and duties are 

understood. 

The Nigerian government has yet to take 
this road. Moreover, Amina's acquittal 
does not end her own struggle. If people 
like Amina and her child have any 
prospect of leading a life of dignity with
in their communities, not ending up at the 
periphery of society, it is necessary that 
the secular courts and politicians deal 
boldly and directly with the issue, and the 

mindset that has brought it about. It will 
also be necessary for social services and 
NGOs to promote constitutional values 
within Amina's community if she is to 
have a real prospect of reintegration. 

Again we wish to thank our members who 
supported the Amnesty International cam
paign and who put their weight behind 

other organisations that worked hard to 
keep the international attention focused 
on the rights of one individual in a remote 
rural area of our continent. We would also 
ask them to bear in mind that it remains 
necessary to maintain pressure and urge 
the Nigerian government to expedite the 

final resolution of the constitutionality or 
otherwise of these laws as applied in its 
northern states so as to end the anguish 
and trauma of those who remain subject to 

their tyranny and inhumanity. m 

purchase a binder, please write to 

copies of AdvocatelConsultus filed away neatly may con- the GCB secretariat, PO Box 2260, Johannesburg 2000, 

sider purchasing an AdvocatelConsultus binder, strong enclosing a cheque to the amount of R60 (VAT and postage 

enough to hold approximately 12 copies. inclusive). 
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