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Introduction 

Wen this issue of Advocate is dis
tributed, the celebrations marking 
ten years of constitutional democ

racy will be well under way. Many lawyers 
and politicians from other shores will have 
been, and will continue to be, visiting and 
observing our legal institutions. The second 
World Bar Conference to be held in Cape 
Town, if not actually on the go, will be 
inuninent. In these circumstances it was 
thought appropriate that this issue of 
Advocate should focus on the individual 
histories of the ten constituent Bars of the 
General Council of the Bar of South Africa. 
There are today some 1 828 advocates in 
South Africa who practise as members of 
the ten constituent provincial Bars. Legal 
practice in South Africa has been largely 
modelled on that of England and Wales, 
although advocates are recorded as having 
practised much earlier, within some 30 
years of the first colonisation (by the Dutch) 
of the Cape of Good Hope in 1652. The 
advocates' profession is in principle a refer
ral profession with advocates being briefed 
or instructed by attorneys (who are compa
rable to solicitors). Although attorneys have 
themselves enjoyed full rights of audience 
in all courts since 1995, the Bar has 
nonetheless continued to grow. 

The four largest Bars are Johannesburg 
(682 members), Pretoria (445 members), 
Cape (332 members) and KwaZulu-Natal 
(240 members). The first attempt to estab
lish a national representative body was 
made in 1911. Its membership was how
ever open only to white advocates, which 
was unacceptable to the members of the 
Cape and Griqualand-West (Kimberley) 
Bars, who therefore refused to join the soci
ety. After the establishment of the Natal 
Bar, it likewise took the position that its 
members would not join the society whilst 
it retained a colour bar. The result was that 
the society was largely ineffectual. 

In 1946 the General Council of the Bar of 
South Africa was formed as a national 
body. This was done on a federal basis, 
each separate constituent Bar setting its 
own requirements for membership. This 
step was taken because at the time the 
Pretoria and Orange Free State Bars 
excluded people of colour from member
ship. In the 1970s these last restrictions 
were removed and the South African Bar in 
its entirety became a non-racial body. 
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The GCB and its constituent Bars have for 
a number of years committed themselves 
to redressing the race and gender imbal
ance in the advocates' profession. There 
are now some 240 female members of the 
Bar, of whom eleven are silks. A measure 
of the racial transformation in member
ship is afforded by tracking the changes at 
South Africa's biggest Bar: Johannesburg. 
In 1984 it numbered 270 advocates of 
whom just five were black. Immediately 
before the transition to a constitutional 
democracy in 1993, the Johannesburg Bar 
stood at 510, of whom 42 were black. Ten 
years later, the total has increased to 682, 
of whom 139 are black. 

Pupillage and advocacy 
training 
All constituent Bars offer pupillage to aspi
rant members. As of 1 January 2004, pupil
lage is for a period of twelve months, and a 
structured pupillage programme consisting 
of lectures given by senior members in 
accordance with a national curriculum, has 
been put into place. Written and oral exam
inations moderated by members of the judi
ciary are a compulsory component of pupil
lage. A National Bursary Fund operates to 
assist needy members, and in addition 
scholarships from extemal sources have 
been raised by both the GCB and the con
stituent Bars themselves. 

Acting judicial appoint
ments 
At any given time, approximately a quarter 
of those serving on the High Court Bench 
membership comprises advocates, who 
give up usually between a month and a term 
(three months) of their private practice for 
the purpose. In addition, from time to time 
Bars have offered the services of senior 
members on a wholly unpaid basis to the 
Department of Justice to clear serious back
logs, particularly in the criminal justice sys
tem. Thus some six years ago, during a 
court vacation, 17 senior members of the 
Cape Bar accounted for 152 criminal 
appeals from the regiol}al courts. Similar 
initiatives followed at the Johannesburg and 
KwaZulu-Natal Bars, and have in fact now 
become commonplace. 

International involvement 
The GCB was admitted as a full member 
of the International Bar Association in 
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1948. Its chair serves on the mA Council. 
The GCB has played a role in setting up 
the Forum for Barristers and Advocates in 
the mA, in convening the first World Bar 
Conference for Barristers and Advocates in 
Edinburgh, and in serving on the steering 
committee for the creation of an interna
tional Bar organisation for the Internatio
nal Criminal Court, constituted by the 
Treaty of Rome. 

Pro bono 

For many years a pro deo system operated 
in the High Court, in terms of which the 
Bars ensured that all persons facing capital 
offences (and a number of other serious 
offences) were afforded pro deo counsel. In 
time, a modest daily fee was paid by the 
Department of Justice. The system became 
absorbed in an expanded legal aid system 
which has not always operated well, and 
which has required significant sacrifice by 
many who make their services available in 
this way. In addition, counsel have offered 
their services over an extended period of 
time on a reduced-fee basis: during the suc
cessive states of emergency (between 1985 
and 1990), hundreds of court appearances 
were attended to by members of the Bar in 
this way. Counsel continue to do so for 
funded public interest agencies, such as the 
Legal Resources Centre. The successful 
campaign through the courts to oblige gov
ernment to dispense antiretroviral medi
cines to combat HIV / Aids is one example. 

In March 2003 the GCB resolved that 
members of constituent Bars would be 
obliged to perform a stipulated amount 
of pro bono work. Pro bono committees 
have since been established at local and 
national level. 

The future 

The GCB has been substantially successful 
in setting aside rulings of the Competition 
Commission (similar to the UK's Office of 
Fair Trading) in the High Court. The appli
cation by the GCB for exemption from the 
provisions of competition legislation has 
been referred back to the Commission and 
is currently under consideration. Substan
tial regulatory changes to the shape of legal 
practice are likely to be introduced by 
statute, but the draft legislation has not been 
finalised. However, in recent proceedings in 
the Constitutional Court, the Minister of 
Justice stated that as a matter of policy the 
government is committed to the continued 
existence of the institution of the Bar as a 
specialist form of practice on a voluntary 
referral basis. DJ 
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