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the basis that he had just been allocatedZimbabwe court challenge 
farms seized under the 'fast-track' land 
distribution programme, itself under 
challenge before the courts. 

The first phase of the long-delayed 
court challenge to the election of 
President Robert Mugabe of 

Zimbabwe on 9-11 March 2002 was 
heard in the High Court in Harare in the 
first week of November. 

A number of constitutional and statu
tory grounds for the setting aside of the 
election were advanced by Jeremy 
Gauntlett SC, leading Adrian de 
Bourbon SC and Happias Zhou of the 
Harare Bar. These included the purported 
grant by the legislature of plenary leg
islative powers in election matters to 
President Mugabe; a flurry of rule
changing measures by him in the 72 
hours preceding the election; his fail
ure to comply with a court order 
extending the election for a third day; 
alleged ultra vires acts relating to 
postal voting and the creation of a 
clandestine supplementary voters' roll; 
and his failure to establish an inde
pendent five-member Electoral 
Supervisory Commission (ESC) in 
compliance with the requirements of 
Zimbabwe's Constitution. 

Legal practItIOners for President 
Mugabe and the ESC argued a number 
of procedural points. It was contended 
that Morgan Tsvangerai (leader of the 
MDC, the official opposition), and the 
other major candidate, lacked locus 
standi; that the initial legal issues could 
not (despite a direction to this effect by 
the Judge President) be ruled upon, 
because the Electoral Act referred to the 

'trial' of an election petition; that by 
virtue of an ouster clause, a statutory 
text changed by the Government Law 
Reviser applied, not as it had been 
enacted by Parliament; and that because 
the Constitution described the ESC as 
'independent.' it could not be joined as a 
party in court proceedings. The substan
tive arguments were not addressed. 

The case was heard by a recent 
appointee to the High Court Bench, 
Judge Benjamin Paradza. 

Judge Paradza's recusal was recently 
sought in interlocutory proceedings on 

An attempt to gain access to the voters' 
roll as used in the presidential election 
failed last year. The High Court ruled 
that the statutory reference to the roll 
did not include electronic access, and 
the Supreme Court upheld the ruling on 
other grounds criticised by international 
observer, former Judge President (and 
AD judge) Gerald Friedman (reported 
in (2003) 120 SAil 211). 

Judge Hlatshwayo reserved judgment 
sine die. Other election petitions in 
Zimbabwe still await judgment two 
years after the hearing. 

The team 

Back row, left to right: attorney Matthew Walton, Adrian de Bourbon SC, Jeremy Gauntlett 
SC, attorney Bryant Elliot; front row: Happias Zhou (junior counsel), Paul Themba Nyati, 
MP (information secretary for the Movement for Democratic Change); David Coltart, MP 
(Bulawayo human rights attorney and Shadow Minister ofJustice for the MDC). 

Advocate/Consultus Binders 

Members, subscribers, librarians who wish to keep their 

AdvocatelConsultus magazines filed away neatly may con

sider purchasing an AdvocatelConsultus binder, strong 

enough to hold approximately 12 copies. 

Order Form 

Should you wish to purchase a binder, make a copy of the 

order form, complete it, and return it to the GCB Secretariat, 

P 0 Box 2260, Johannesburg, 2000, together with a cheque 

to the amount of R60.00 (VAT and postage inclusive) 

Please supply me with CJ copy(ies) of the 


AdvocatelConsultus binder(s) 


Price: R60.00 (VAT inclusive) 


Cheque enclosed D Yes D No 


Name: .................................................................................................................................................................... ......... .. .................................. 


Address: ............................................................................................................................................................................................................ 


Tel: ............. .............................................................................................. .............................................................................................. ......................._ 
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