
THE BAR IN SA 

The Bar is a collection of individuals,'Non gravis est; frater meus est' 
and despite (or perhaps because of) the 
conformities thrust upon members such Stories of the Cape Bar 
as dress, chambers, a certain formality, 

Trevor Emslie se 

The writer lacks both the stamina 
and, more importantly, the incli
nation to recite chapter and verse 

of the history of the Cape Bar. However 
expedient it may be for him to assert that 
stories, or some stories, associated with 
the Cape Bar will be of greater interest 
to the reader (and for whom is this writ
ten if not the reader?) than dreary mile
stones on the road from then to now, it 
just happens to be his passionate belief 
that the extraordinary stories of ordinary 
women and men are the real stuff of 
which history is made. 

What is unique about the Bar as an insti
tution is the independence of its mem
bers. This, I feel, is the feature of life at 
the Bar that is most prized by the men 
and women plying the 'trade' of an advo
cate. This is the quality that would be 
most sorely missed if one were to opt for 
pastures with a more secure shade of 
green; where one is able to lose the ever
present worry of where the next brief will 
come from, but lose also the sense of 
complete independence that, to me, is the 
hallmark of our profession. 

This, of course, is not unique to the 
Cape Bar. It is true of all Bars whose 
members are required to be independent 
practitioners operating on a referral 
basis. I mention it merely because it 
seems to me that the 'loneliness' (with 
its paradoxical concomitant, the cama
raderie) and independence of the Bar is 
an environment that attracts and fosters 
what one might call 'characters' - inter
esting individuals whose proximity in 
their working environment is bound to 
give rise to what I have termed the 
extraordinary stories of ordinary women 
and men. 

Certain physical features of the environ
ment of the Cape Bar are, on a daily 
basis, wonderful assets for those who do 
not take them for granted, and even for 
those who do. Whatever building one 
works in - whether Huguenot Chambers 
or the other chambers in Keerom Street 
where names are eschewed in favour of 
numbers - one's place of work lies at the 

foot of Table Mountain and yards from 
the Gardens of the old Dutch East India 
Company. How delightful it is to be able 
to stroll through the Gardens, up the 
Avenue to the gates of the Mount Nelson 
Hotel, and back, past the National 
Gallery on one's right, down to the top 
of Adderley Street, and thence to cham
bers. Whether this is a post-prandial per
ambulation, a stretching of the legs, or a 
clearing of the mental cobwebs, it is a 
privilege to be able to stroll in such sur
roundings, with tourists, chess-players, 
squirrels and sometimes even a few 
judges, forming part of the environment. 
There is a certain quality to life at the 
Cape Bar, despite our High Court facing 
the wrong way - one of their lordships 
(with influence) preferred his chambers 
to overlook the Gardens with the moun
tain as a backdrop. 

The Gardens have also been known to 
serve a more immediate purpose. One 
of our learned friends had been briefed 
to prepare particulars of claim in a mat
ter and, as happens from time to time, 
had not quite got around to doing them; 
even worse, he had been making ex
cuses to his attorney for some time, and 
the matter had become critical. One day 
his attorney telephoned, yet again, to 
inquire about the particulars of claim, 
and our learned friend, taking a liberty, 
projected himself into the immediate 
future and declared that he'd just fin
ished them - intending, of course, to do 
them right away (an exceptionally able 
fellow, he was perfectly capable of 
doing so). 'Excellent', replied the attor
ney, 'I'm in the building, so I'll come up 
and fetch them now.' At this our learned 
friend hastily locked his chambers, and 
took himself off for a leisurely stroll 
through the Gardens - a desperate 
measure to avoid his anxious attorney. 
While strolling in the Gardens at 10h30, 
he bumped into another learned friend 
who inquired after the leisurely charac
ter of his gait at that time of the morn
ing, and thus the story entered the 
annals of the anecdotal history of the 
Cape Bar. 

etc, it seems to me to be an environment 
that nonetheless fosters individuality. 
No member of the Cape Bar has a boss, 
and while there are constraints aplenty 
not the least of which is the ever-present 
danger of 'judgitis' from the Bench 
the scope for individuality is abundant 
and this, for me, is a large part of the joy 
of life at the Cape Bar. Inter alia, it is 
this quality of independence and indi
viduality that has traditionally made the 
Bar a natural source of candidates for 
the Bench. The following story, then, is 
a tribute not only to judicial independ
ence, but also to many years at the Cape 
Bar which fostered and facilitated that 
independence. 

When the government of the day saw fit 
to attempt to introduce apartheid in the 
Cape of Good Hope Provincial Division 
of the (then) Supreme Court, Judge 
Beyers was the Judge President. I am 
told that when he got wind of the fact 
that apartheid signs were being erected 
in the courtrooms in his division of the 
Supreme Court, he stormed in, out
raged, and personally ordered the work
men out of his courts, sending them 
packing in no uncertain terms. He 
would not tolerate differentiation on the 
basis of colour in his courts. What he 
did not get right for some reason was 
the robing room. A sign was erected 
indicating that the robing room was for 
use by whites only. 

I am told that in response to this, Beyers 
JP would for some time feel the need to 
apologise to counsel if his court began 
slightly late. The reason was that 
Advocate Ben Kies, who was the first 
victim of the apartheid robing room, 
was personally invited by the Judge 
President to use his judge's chambers as 
his own personal robing room, and that 
this had occasioned slight delays from 
time to time. There probably were no 
real delays: Beyers JP was just making 
his point. 

The upshot of this incident was that all 
members of the Cape Bar refused to use 
the robing room, and from this there 
developed the custom of counsel at the 
Cape Bar robing in their own chambers 
and walking down to court fully robed. 
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This tradition persists, a small reminder 
of an honourable response to an out
rageous imposition. One acknowledges 
the important role of Beyers JP in this , 
and one acknowledges too the inde
pendence of mind and action that was 
fostered during his years as a practising 
member of the Cape Bar. 

The Cape Bar has not been short of its 
share of characters. Beau Upington is 
famous (perhaps infamous?) for the fact 
that, after his death, it became apparent 
that he had used undeposited cheques as 
bookmarks: I am told that over £1 000 
in such cheques was found between the 
covers of books in his chambers. 
Legend has it that he would sometimes 
commence arguing a matter in court 
and, when the judge told him that he 
was in fact arguing the case for the other 
side, he would retort: 'My Lord, I am 
merely illustrating to Your Lordship the 
absurdity of the case that my learned 
friend will no doubt advance', and he 
would then start arguing the case for his 
client - a minor confusion. 

There is the case of one of our current 
senior members who, having repeatedly 
tried, unsuccessfully, to advance a par
ticular point to a full Bench, was asked 
by the presiding judge: 'Meneer --, 
dink jy ons is drie bobbejane wat hier 
sit?' ('Mr --, do you think we are 
three baboons sitting in front of you?'). 
The learned friend in question, striking 
the pose of one deep in thought, paused 
for a long moment, then replied (with 
appropriate intonation): 'U edele, ek sal 
nie sover wil gaan nie!' ('My Lord, I 
wouldn't wish to go quite that far! '). 

Then there is the judge (also a former 
member of the Cape Bar) who not only 
declared that he didn't wish to meet 
Queen Elizabeth II when she visited 
Cape Town (all the judges were invited 
to attend an event at which the Queen 
would be present, and to wear their 
criminal robes to lend some colour to 
the occasion), but also declared, when 
asked whether an acting judge could 
borrow his criminal robes: 'En my toga 
wil ook nie die Britse koniging (sic) ont
moet nie!' ('And my robes also do not 
wish to meet the Queen! ') Sure enough, 
his chambers were locked when the 
aforesaid acting judge, who thought he 
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. .. cheques as bookmarks . .. 

There is also the story of another of our 
current seniors who was appearing in 
an uncontroversial matter and where it 
had been arranged in advance that all 
the counsel involved would lunch with 
the judge after the case was over. When 
the learned judge, somewhat playfully, 
put certain questions to the particular 
counsel, the response was: 'My Lord, if 
Your Lordship persists with this line of 
questioning, I will not pay for lunch.' 

There is the case of one Jewish counsel, 
alas no longer with us, who fought in 
World War II and, after his return from 
the war, would not accept a brief from 
any attorney who could have served on 

the side of the Allies during the war, but 
had elected not to. And there is the case 
of another Jewish senior counsel who, 
upon hearing some juniors in the com
mon room criticising the cab rank rule, 
rounded on them and said: 'Do you 
think I enjoyed defending Robey 
Leibrandt?' (Robey Leibrandt was a 
Nazi sympathiser during the war). To 
which one of the juniors retorted: 
'While you were defending Robey 
Leibrandt, I was fighting in Europe to 
defend you from the Nazis!' A stunned 
silence reigned in the common room. 

The Bar is a collection of individuals 
practising for their own account, a true 

was joking, actually tried to borrow his . .. dink jy ons is drie bobbejane . . . 

criminal robes. 
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meritocracy where all are welcome and 
nothing will stand in the way of true 
merit. To my mind this is its strength. 

The beginnings of the Cape Bar were in 
1828, during the British occupation of 
the Cape, after which there were several 
counsel holding the degree of Doctor 
of Laws from Leiden, and others who 
were English barristers, enabling them 
to practise at the Cape. Today there 
are 332 practising members of the 
Cape Bar, 63 of whom are silks and 
269 stuffgownsmen and, increasingly, 
stuffgownswomen. 

Of course our Bar faces stresses and 
tensions arising from the past and 
presently at work in Cape and South 
African society at large. This is only to 
be expected, and should take no intelli
gent person by surprise. Whatever may 
happen in the future, one feels confident 
that the Cape Bar will survive; and it 
may be worth recalling, metaphorically, 
what the South African poet, C Louis 
Leipoldt, said of a small South African 
village (Clanwilliam) in his novel 
Stormwrack: 'Perhaps that was the 
tragedy of the Village that it acquiesced 

Some recollections (possibly inaccurate) 

of a long-time member of the Cape Bar 

o Meyerowitz se 

I
envy Ellison Kahn, editor emeritus of 
the South African Law Journal, who 
must have a vast store of facts, anec

dotal events and sayings committed to 
writing and thoroughly indexed, which 
enables him to provide an appropriate 
article at the drop of a hat. I have to rely 
entirely on a fading memory, hence the 
cautionary note in the title. 

To begin at the beginning: I felt myself 
too raw to proceed to practise as an 
advocate immediately after my degree. I 
therefore pursued, unwillingly - taking 
the only employment then available to 
me - a course as a civil servant in the 
Master's Office, and then, more willing-· 
ly, became a professional assistant with 
a firm of attorneys. Had I known then 
what I later discovered on joining the 
Bar - that if you do not know what to do, 
seek help from a colleague in chambers, 
or in the courtroom, as the case may be 
- I would probably have come directly 
from university to the Bar, and my prac
tice would most likely have taken an 
entirely different direction to that which 
it did because of my prejoining experi
ence; for that I am eternally grateful. 
Nevertheless, the introduction of pupil
lage and the entrance examination was 
an extremely commendable step to 
equip members in the practical applica
tion of the academic legal knowledge 
gained in the university lecture rooms. 
This benefits not only the newcomers, 
but also their prospective clients. 

Q 

When I joined the Bar, its members were 
housed in Temple Chambers. If I 
remember correctly, £10 was adequate 
to meet ones usual expenses; ie rent, Bar 
dues, stationery and the cup of tea or 
coffee which we had to order from the 
building'S caretaker (£10 in those days 
had the same purchasing power as 
± RI 200 today). We led a no-frills exis
tence which we were able to do because 
few, if any, of us employed secretaries. 
We sent our hand-drafted pleadings to 
our instructing attorneys and if we need
ed anything typed we used the good 
offices ofa Mrs Elias who ran a typing 
agency on the fourth floor (three floors 
were occupied by the Bar). When Mrs 
Elias retired, she passed on her agency 
to a Miss Leers who followed us when 
we moved to Utilitas in Dorp Street and 
again when we changed our housing to 
Huguenot Chambers. By then, many of 
us employed typing secretaries and her 
work fell off, so she assisted with the pro 
deo rosters. In the end Miss Leers must 
have lost almost all her typing clients, 
not least due to the fact that she contin
ued to use an antiquated typewriter. 

Newcomers to the Bar, who had no con
nections with quarters from which work 
could come, struggled to make a living 
for a number of years, particularly as 
fraternising with attorneys was forbid
den. They did however have the advan
tage of a courtesy that was usually 
observed rather than breached. In forma 

in changes which it could not forbid, 
and while acquiescing, was incapable of 
realising what it lost.' 

May we at the Cape Bar preserve what 
is worth preserving, holding it dear 
without fear of changing the rest. To my 
mind, what is worth preserving, inter 

alia, is the individuality and independ
ence of each and every brother and sis
ter at the Bar. It is in cherishing this that 
one can, perhaps, adopting the words of 
the song, say: 'Non gravis est; frater 

meus est' . CO 

pauperis work, mainly in the divorce 
field, was fairly plentiful. Attorneys and 
advocates were on a roster; the one to 
brief the other to accept a brief. The 
courtesy was that the briefing attorney, 
when next he had a suitable paying brief 
would brief the advocate, and gradually 
the latter's practice would grow accord
ing to his merits. Today junior counsel 
are better off with the legal-aid system, 
even though they may have difficulty in 
prising their fees out of the bureaucrats. 

We had no kitchen facilities at Temple 
Chambers. We did have a common 
room where most of the Bar congre
gated at 16hOO until hometime to 
partake of some food and tea or coffee 
supplied (for remuneration) by the 
caretaker. There was a strict rule mostly 
observed: no discussion about work; so 
gossip, comment on the news, and so on 
was the verbal fare. We were then a 
small Bar (compared to today) of less 
than 60 and all the members knew one 
another. Today, probably because of the 
fact that each floor in Huguenot 
Chambers has its own kitchen facilities, 
but also because of the growth in the 
size of our Bar, the custom where 
colleagues meet one another socially 
in a common room has practically 
fallen away. 

When I joined the Bar there was or had 
been (I am not sure) one woman advo
cate at the Bar - Maggie Oblowitz - but 
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