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The Grahamstown Bar

a brief history* 

IJ Smuts se, Grahamstown Bar 

t 21 of 1864 established a supe
rior court for the Eastern Districts ~f the Cape Colony, with its seat 

in Grahamstown. The Bench was origi
nally staffed by two judges, and extend
ed in 1882 to three. The court sat in the 
Commercial Hall in High Street until a 
proper Supreme Court building was 
erected in 1912 on the same site. Recent 
renovations have drawn attention to the 
rough-hewn yellowwood beams retained 
from the original building to support the 
Civil Court A. 

The early years of the Bar, which was 
small in number, were focused predomi
nantly on the criminal circuit, the juris
diction of the court having been extended 
in 1882 to include the Transkeian 
Territories and Griqualand East. Condi
tions on circuit were far from luxurious 
one account tells of the arrival of Judge 
Buchanan after a rain-dominated four
day journey from Umtata to Kokstad via 
Port St Johns and Eastern Pondoland, 
having lost all his luggage to the ele
ments, and having to borrow a gown and 
bands from a member of the Bar. 

On one occasion the circuit judge lost 
four of his horses in the swollen Tina 
River. On another, Circuit Judge Sheil 
encountered two advocates, Gardner 
and Upington, walking between towns 
with their gowns over their shoulders. 
As there was room for only one more on 
the horse-drawn carriage, the seat next 
to the driver was given to the wearier 
Gardner. Near the Umzimvubu river, the 
horses bolted and the driver abandoned 
the reins. Gardner managed to bring the 
horses under control only after the 
coach had overturned, and lifted the 
coach off the injured judge, who was 
carried to a nearby hotel on an impro
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vised stretcher made from a broken 
door. Gardner was an Oxford graduate 
who joined the Eastern Districts Bar in 
1907, saw active service as a captain in 
the Royal Field Artillery in the First 
World War, and was one of four mem
bers of the Bar - the others being KD 
Graham, EF van der Riet and GN Dock 
- who were on active service in the 
Second World War. He ascended to the 
Bench and was appointed Judge 
President in 1949. 

A photograph of the 1910 circuit party in 
King William's Town, which is still in 
the Grahamstown common room, reveals 
that Sir John Kotze travelled in a style 
befitting the Judge President - apart from 
six counsel the party included Owens the 
valet, Oliver the chef, and Sir John's two 
daughters, Stella and Hilda. The practice 
of taking his two daughters on circuit had 
an interesting and unfortunate conse
quence - Hilda fell in love with a mem
ber of the Bar, and they decided to elope, 
leaving home with two suitcases under 
the guise that she was taking clothing to 
the tailor. Their dream was shattered 
when the errant counsel was arrested at 
Noupoort station for the theft of the 
judge's suitcases. The result is recorded 
thus in the members' book on 3 
September 1912 alongside said counsel's 
name: 'Expelled from society for serious 
misconduct' . 

The circuit remained an important fea
ture of the life of the Bar, and even after 
the Second World War, academic mem
bers of the Bar were from time to time 
the only ones available to appear in the 
motion court, since the permanent com
ponent, in its entirety, was away on cir
cuit. To this day, although no longer in 
use, section VIII of the Eastern Cape 
Society'S rules 'Additional Rules for 
Circuit', which encompass the follow
ing - a requirement that, 'until the work 
of the last preceding circuit court 
is complete, upon any member's pre
ceding the circuit party to any town or 
district for which the circuit court still 
has to sit, the circuit secretary shall be 
obliged to arrange accommodation in 

advance in accordance with the wishes 
of the majority proceeding to each town 
and a prohibition on inviting a guest to a 
meal at the Bar table, save with the con
sent of the senior. 

The minute book of the Bar which com
mences in May 1903 reflects the com
position of the membership 'in resi
dence' as follows: Lardner Burke KC 
(Solicitor-General), Marwood Tucker, 
JHB Brown, AE Hay ton (reflected on 
the 1910 photograph as 'Starchy 
Archie'), FA Hutton, CC Currey, FJW 
van der Riet, A U pington (brother of the 
celebrated Cape counsel), HH Hunter 
and PC Gane, in whose handwriting the 
opening minutes of the post Anglo-Boer 
war era are recorded. 

The members' register of names and 
addresses reflects that counsel resided 
and practised all over Grahamstown: 
Hay ton, from the property 'Roseleigh' 
in Prince Alfred's Road; Currey, from 
the Albany Club (which to this day 
remains a favourite haunt of members of 
the Bar); and PC Gane, from 'Truro 
Villa' in Constitution Street. OV 
Sampson moved to Port Elizabeth in 
1926 becoming the first member of the 
Bar to hold chambers there on a perma
nent basis. 

The post-Second World War records 
show the Bar still spread across the 
town; with the Divisional Council 
Buildings housing EF van der Riet KC, 
FG Stapleton, FB van der Riet, GN 
Dock and B Beinart; Dold & Stone 
Buildings housing AG Jennett KC and 
HF Sampson; and the Whiteside 
Building accommodating FG Reynolds 
KC and AW Back KC, LH Copeland's 
address is recorded merely as 'High 
Street'. NC Addleson, having survived 
his first unsuccessful application for 
admission to the Bar (he had passed the 
university LLB examination, but not 
yet been awarded the degree - see Ex 
parte Addleson 1948 (2) SA 16 (E» 
in the Fisher's Building. It was only 
in the early 1960s that the Bar was 
finally brought under one roof in St 
George's Chambers situated next to the 
Supreme Court Building and diagonally 
opposite the Magistrate's Court building 
in High Street. 

The continued existence of the 
Grahamstown Bar has come under 
threat from time to time, chiefly from 
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political agendas. In the first instance, 
the declaration of Transkeian independ
ence removed the Transkei circuit from 
the sphere of influence of the Bar, and 
with it nearly a century of history and 
tradition. This was followed shortly 
thereafter by the excision from the 
Eastern Cape jurisdiction of the terri
tory of Ciskei. On each occasion, the 
prophets of doom predicted an early 
demise for the Bar, but it has not come 
to pass. A further onslaught was made 
when the Hoexter Commission exam
ined the process of rationalisation of the 
Supreme Court, with any number of 
arguments being advanced to under
mine Grahamstown as the seat of the 
Eastern Cape Court. Significant public 
protest, culminating in a public gather
ing in the historic Grahamstown Church 
Square, contributed to a political deci
sion to retain Grahamstown as the seat 
of the court. 

One of the unfortunate consequences of 
the uncertainty regarding the future of 
Grahamstown as a seat of the court was 
a reluctance on the part of aspirant prac
titioners to commence with pupillage at 
a Bar which politicians might dismantle 
at the stroke of a pen. As a result, some 
years passed without a single pupil at 
the Grahamstown Bar. At the same time, 
politicians who had it within their 
power to ensure the certainty of 
Grahamstown's future, but failed to do 
so, saw fit to criticise the Grahamstown 
Bar for a failure to transform its demo
graphic composition. No sensible aspi
rant counsel of any hue would have 
commenced practice under the circum
stances. Nevertheless, during this peri
od, the Grahamstown Bar successfully 
offered pupillage to a number of previ

ously disadvantaged pupils who set up 
practice at other Bars, and it continues 
to this day to act as the centre for advo
cacy-skills training for all the Bars of 
the Eastern Cape Province. 

Once the political announcement was 
made that Grahamstown was to be 
retained as the seat of the court, things 
soon changed. The last photograph of 
the Bar taken in the previous millenni
um reveals a gathering of exclusively 
pale and male practitioners. Now, less 
than four years later, over twenty per 
cent of the Bar is black, and the last bas
tion has fallen, with two female mem
bers joining the ranks in mid-2003, one 
of whom is the daughter of a current 
member and the granddaughter of a past 
member. 

Over the years, the Grahamstown Bar 
has made a significant contribution to 
the bench of the Supreme Court. One of 
the earliest members of the Bar to be 
elevated to the Eastern Districts Bench 
was Simeon Jacobs, appointed in 1880, 
while Sir Jacob Barry became the first 
Judge President designated as such in 
1880. Other early judges of distinction 
who had first made their mark at the 
Grahamstown Bar included Sir Sidney 
Shippard, and Judge CG Maasdorp, 
who went on from the Cape Bench to 
the Appellate Division. 

Members of the Grahamstown Bar who 
went on to achieve judicial prominence 
include Sir John Kotze (who served as: 
Chief Justice of the High Court of 
Transvaal; Judge President of the 
Eastern Districts Court; Judge President 
of the Cape Provincial Division; and 
judge of the Appellate Division of the 
Supreme Court, ending off a judicial 
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Pat Ellis se 

The Great Trek which commenced 
in 1835 brought the Roman
Dutch legal system of law, as 

practised in the Cape prior to the British 
occupation, to the territory between ~he 
Vaal and Limpopo rivers. The justice 
system was entrusted to courts of 
Landdrosten en Heemraden who had no 
formal legal training. Legal practition

ers were non-existent in the early days. 

The first Constitution of the South 
African Republic, after its independence 
was recognised by Britain in 1852, pro
vided for the jurisdiction of these courts, 
but it was only in 1859 that a third 
schedule was added to the constitution, 
which provided for a High Court, based 
on its Cape Colony predecessor. This 

career of over fifty years); FA Hutton; 
Victor Sampson; FJW van der Riet; PC 
Gane who also achieved recognition 
for his translations of Ulrich Huber's 
Jurisprudence of My Time and Voet's 
Commentary on the Pandects, CJ 
Gardner, who is mentioned above; HG 
Lewis; FG Reynolds; whose reputation 
was tarnished when he accepted an 
appointment to the Appellate Division 
during the constitutional crisis of the 
1950s; and AG Jennett, whose son, a 
former leader of the Bar, still serves on 
the Eastern Cape Bench. 

The list continues - OV Sampson, who 
moved to Port Elizabeth before his ele
vation to the Bench; E F 'Bobbie' van 
der Riet, whose appointment to the 
Bench in 1951 marked the first occasion 
on which the entire Bench was com
posed of members elevated from the 
Eastern Districts Bar; PF O'Hagan; 
JD Cloete; NC Addleson; DDV 
Kannemeyer; JW Smalberger; Theal 
Stewart; TM MuIlins and JFJ van 
Rensburg. 

Of the present Eastern Cape Bench, 
seven judges are former members of the 
Grahamstown Bar. It is a matter of great 
pride to the Grahamstown Bar that both 
the President and the Deputy President 
of the Supreme Court of Appeal, Judges 
Howie and Mpati, are former members. 
It is , however, a matter of considerable 
sadness that, notwithstanding the proud 
tradition and significant contribution 
made by the Grahamstown Bar to 
the Bench, the first decade of the 
new constitutional dispensation has 
seen only two appointments from 
the Grahamstown Bar to the Bench, 
the most recent having occurred on 
1 February 1997. CD 

High Court, however, did not function 
effectively, and in 1877, President ... 
Burgers decided to restructure the High 
Court to be run by qualified judges. He 
offered the position of Chief Justice to 
the 27 year old Grahamstown advocate, 
Johannes Gysbert Kotze. Kotze accepted 
the appointment and set off by horse
drawn carriage to the seat of his jurisdic
tion. En route, at Kimberley, the news 
that the British had raised the Union 
Jack on Market Square reached him. 
Determined to take up the position 
offered to fiim, he continued his journey 
and on his arrival the British governor, 
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