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political agendas. In the first instance, 
the declaration of Transkeian independ
ence removed the Transkei circuit from 
the sphere of influence of the Bar, and 
with it nearly a century of history and 
tradition. This was followed shortly 
thereafter by the excision from the 
Eastern Cape jurisdiction of the terri
tory of Ciskei. On each occasion, the 
prophets of doom predicted an early 
demise for the Bar, but it has not come 
to pass. A further onslaught was made 
when the Hoexter Commission exam
ined the process of rationalisation of the 
Supreme Court, with any number of 
arguments being advanced to under
mine Grahamstown as the seat of the 
Eastern Cape Court. Significant public 
protest, culminating in a public gather
ing in the historic Grahamstown Church 
Square, contributed to a political deci
sion to retain Grahamstown as the seat 
of the court. 

One of the unfortunate consequences of 
the uncertainty regarding the future of 
Grahamstown as a seat of the court was 
a reluctance on the part of aspirant prac
titioners to commence with pupiUage at 
a Bar which politicians might dismantle 
at the stroke of a pen. As a result, some 
years passed without a single pupil at 
the Grahamstown Bar. At the same time, 
politicians who had it within their 
power to ensure the certainty of 
Grahamstown's future, but failed to do 
so, saw fit to criticise the Grahamstown 
Bar for a failure to transform its demo
graphic composition. No sensible aspi
rant counsel of any hue would have 
commenced practice under the circum
stances. Nevertheless, during this peri
od, the Grahamstown Bar successfully 
offered pupillage to a number of previ

ously disadvantaged pupils who set up 
practice at other Bars, and it continues 
to this day to act as the centre for advo
cacy-skills training for all the Bars of 
the Eastern Cape Province. 

Once the political announcement was 
made that Grahamstown was to be 
retained as the seat of the court, things 
soon changed. The last photograph of 
the Bar taken in the previous millenni
um reveals a gathering of exclusively 
pale and male practitioners. Now, less 
than four years later, over twenty per 
cent of the Bar is black, and the last bas
tion has fallen, with two female mem
bers joining the ranks in mid-2003, one 
of whom is the daughter of a current 
member and the granddaughter of a past 
member. 

Over the years, the Grahamstown Bar 
has made a significant contribution to 
the bench of the Supreme Court. One of 
the earliest members of the Bar to be 
elevated to the Eastern Districts Bench 
was Simeon Jacobs, appointed in 1880, 
while Sir Jacob Barry became the fust 
Judge President designated as such in 
1880. Other early judges of distinction 
who had first made their mark at the 
Grahamstown Bar included Sir Sidney 
Shippard, and Judge CG Maasdorp, 
who went on from the Cape Bench to 
the Appellate Division. 

Members of the Grahamstown Bar who 
went on to achieve judicial prominence 
include Sir John Kotze (who served as: 
Chief Justice of the High Court of 
Transvaal; Judge President of the 
Eastern Districts Court; Judge President 
of the Cape Provincial Division; and 
judge of the Appellate Division of the 
Supreme Court, ending off a judicial 
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The Great Trek which commenced 
in 1835 brought the Roman
Dutch legal system of law, as 

practised in the Cape prior to the British 
occupation, to the territory between the 
Vaal and Limpopo rivers. The justice 
system was entrusted to courts of 
Landdrosten en Heemraden who had no 
formal legal training. Legal practition

ers were non-existent in the early days. 

The first Constitution of the South 
African Republic, after its independence 
was recognised by Britain in 1852, pro
vided for the jurisdiction of these courts, 
but it was only in 1859 that a third 
schedule was added to the constitution, 
which provided for a High Court, based 
on its Cape Colony predecessor. This 

career of over fifty years); FA Hutton; 
Victor Sampson; FJW van der Riet; PC 
Gane who also achieved recognition 
for his translations of Ulrich Huber's 
Jurisprudence of My Time and Voet's 
Commentary on the Pandects, CJ 
Gardner, who is mentioned above; HG 
Lewis; FG Reynolds; whose reputation 
was tarnished when he accepted an 
appointment to the Appellate Division 
during the constitutional crisis of the 
1950s; and AG Jennett, whose son, a 
former leader of the Bar, still serves on 
the Eastern Cape Bench. 

The list continues - OV Sampson, who 
moved to Port Elizabeth before his ele
vation to the Bench; E F 'Bobbie' van 
der Riet, whose appointment to the 
Bench in 1951 marked the fust occasion 
on which the entire Bench was com
posed of members elevated from the 
Eastern Districts Bar; PF O'Hagan; 
JD Cloete; NC Addleson; DDV 
Kannemeyer; JW Smalberger; Theal 
Stewart; TM Mullins and JFJ van 
Rensburg. 

Of the present Eastern Cape Bench, 
seven judges are former members of the 
Grahamstown Bar. It is a matter of great 
pride to the Grahamstown Bar that both 
the President and the Deputy President 
of the Supreme Court of Appeal, Judges 
Howie and Mpati, are former members. 
It is, however, a matter of considerable 
sadness that, notwithstanding the proud 
tradition and significant contribution 
made by the Grahamstown Bar to 
the Bench, the first decade of the 
new constitutional dispensation has 
seen only two appointments from 
the Grahamstown Bar to the Bench, 
the most recent having occurred on 
1 February 1997. III 

High Court, however, did not function 
effectively, and in 1877, President ... 
Burgers decided to restructure the High 
Court to be run by qualified judges. He 
offered the position of Chief Justice to 
the 27 year old Grahamstown advocate, 
Johannes Gysbert Kotze. Kotze accepted 
the appointment and set off by horse
drawn carriage to the seat of his jurisdic
tion. En route, at Kimberley, the news 
that the British had raised the Union 
Jack on Market Square reached him. 
Determined to take up the position 
offered to fiim, he continued his journey 
and on his arrival the British governor, 
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Sir Theophilus Shepstone, decided to 
constitute the High Court of the 
Transvaal, and to appoint Kotze as Chief 
Justice. So it came about that the first 
session of the High Court was convened 
by Kotze on 23 May 1877. Having read 
the proclamation constituting the court, 
he appointed HC van Breda as flfst reg
istrar and master, and CJ Juta as sheriff. 
He thereafter admitted ten practitioners 
to practise as 'advocates, attorneys, 
notaries public, conveyancers and sworn 
translators'. The first of these was 
Stephanus Jacobus Meintjes, after 
whom the hill on which the seat of gov
ernment - the Union Buildings - was 
later built, was named. Kotze's clerk was 
H Rider Haggard, who later rose to fame 
as a novellist. The first sitting of the 
High Court is today widely accepted as 
the birth date of the Pretoria Bar. 

In the early years of the existence of the 
Pretoria Bar, no formal distinction was 
made between the profession of advo
cate and attorney, yet the two profes
sions existed de facto and functioned 
separately. The first constitution of the 
Pretoria Bar was adopted by the then 15 
members under the leadership of HWA 
Cooper, on 26 June 1886, but it was only 
in 1893 that the Bar adopted the Regels 
der Balie which prohibited advocates 
from taking briefs other than by referral 
from an attorney. 

Turbulent times lay ahead. A constitu
tional crisis developed between Kotze 
CJ and President Paul Kruger when the 
High Court, after some earlier hesita
tion, declared a certain Volksraads
besluit of the ZAR legislature unconsti
tutional. The legislature adopted Act 1 
of 1897 in terms of which judges were 
required to swear on oath never to chal
lenge the authority of the legislature, or 
face dismissal. The Bar joined the 
Bench in its vehement rejection of this 
gross violation of judicial independ
ence, but the President dismissed Kotze 
in February 1898. He joined the Bar for 
a while, but his practice, as that of all 
other members, was interrupted by the 
outbreak of the Anglo-Boer War. 

At first, advocates and attorneys prac
tised in offices on Bureau Lane, adja
cent to the square, for some or other rea
son also known as Aasvoellaan, or 
Sharks Alley. In 1891 the advocates 
took up offices in the Law Chambers on 
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The Bar of the South African Republic on 1 June 1897 

Front row (left to right) : IG Auret, JW Wessels, E Esselen, B de Korte, Dr HI Coster, 

IS Curlewis. 

Second row: NI de Wet, Dr Farrelly (British counsel on visit) , U Iacobsz, AFS Maasdorp 

QC, AT Rooth, Al de Kock, Dr WH Lohnen, SP de Viltiers (Attorney-General), W Storey 

(pupil from the Cape). 

Third row: SH Barber, IG Dickson, TL Thorne , HB Sauer, Dr IK Hummel, D de Waal. 


the square, whilst the High Court was 
housed in a small, single story building 
on the corner of Bureau Lane and 
Andries Street. In 1897 President 
Kruger laid the cornerstone of the 
impressive Palace of Justice which still 
today houses part of the High Court. 

The war produced several military 
heroes. Dr HJ Coster led the Hollander 
Corps to Natal in an attempt to stop the 
British invasion, but he was killed in the 
Battle of Elandslaagte. Another young 
member, Mostyn Cleaver, was captured 
and died as a prisoner of war in Ceylon. 
JC Smuts rose to prominence as a gener
al and so did JBM Hertzog, both of 
whom later became prime ministers of 
the Union of South Africa. 

After the war, in 1902, the ZAR Bar was 
liquidated and 'The Order of Advocates 
of the Transvaal' was founded. The Bar 
grew in numbers and in 1908 moved 
offices to the Alexandra Building on the 
north eastern corner of Church Square, 
where the First National Bank Building 
stands today. 

Soon after the creation of the Union of 
South Africa in 1910, attempts were 
made to unify the Bars in South Africa. 

. Leading the movement towards unifica
tion was the then Minister of Justice, 
JBM Hertzog KC. It was resolved at a 
. conference of the South African Bars in 
January 1911 to establish 'The Society of 
Advocates of South Africa'. The Union 

was divided into seven divisions, includ
ing the Transvaal Provincial Division and 
the Southern Rhodesia Division. That 
Society was, however, not a success. 
Sadly, as a result of the insistence of 
Stallard KC, a Johannesburg advocate, on 
the inclusion of a provision in its consti
tution excluding persons of colour from 
membership, the Cape Bar led the with
drawal from that Society of most other 
Bars, and this attempt at unification 
failed. The Pretoria Bar continued to exist 
under the rather clumsy name of the 
'Society of Advocates: Transvaal Provin
cial Division' until it was renamed 'The 
Pretoria Society of Advocates' in 
February 2000. 

During the apartheid years, persons of 
colour were not allowed to become 
members of the Pretoria Bar. The so
called lily-white clause was formally 
inserted into the constitution of the Bar 
in the early fifties. It was eventually only 
scrapped in 1985 and Moseneke, now a 
Constitutional Court judge, became the 
flfSt black member. Ngoepe, now Judge 
President of the Transvaal Provincial 
Division, became the second black 
member. The Pretoria Bar currently has 
457 members of whom 50 are black and 
65 female. It took the lead in 1998 by 
introducing affirmative action in the 
constitution of the Pretoria Bar Council 
and reserving four seats on the council 
for blacks. 

The Bar is presently housed in three sets 
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of chambers; namely, the High Court 
Chambers in Vermeulen Street, New 
Court Chambers in Paul Kruger Street, 
and Brooklyn Chambers in Dey Street, 
Brooklyn, for those who prefer to prac
tise in a more suburban setting. Its 
library, named after Oscar Galgut JA, 
one of its leading members, is currently 
housed in the historical Leendert Te 
Groen Building, more commonly 
known as the Pierneef Museum as the 
Pierneef art collection was exhibited 
there until recently. 

Alternative dispute resolution in the 
form of arbitration has become a popular 
method of practise of the law, and the 
Pretoria Bar became a founder member 

of the Arbitration Foundation of South 
Africa (AFSA). A branch of AFSA was 
also established in Pretoria in 2003 
under the auspices of the Pretoria Bar, 
and silks and retired judges are frequent
ly seen dispensing justice from the local 
Arbitration Centre. 

The Pretoria Bar has been an important 
source of judicial appointments: 26 of 
the current members of the Transvaal 
Bench came from among its members, 
whilst two of its erstwhile members 
presently sit in the Constitutional Court, 
one in the Supreme Court of Appeal, 
two in Natal, one in the Cape and one in 
the Eastern Cape. 

Notes on the history and development 
of the Transkei Society of Advocates 

Mathobe/a Shisuba, Transkei Bar 

T
he High Court of Transkei was 
established during 1973. Initially 
there was only one judge, GGA 

Munnik, who was seconded from the 
Eastern Cape Division, and who later 
became Chief Justice of the Transkei 
High Court. The office of Attorney
General was also established in Umtata 
during that year. The first Attorney
General was Guy Titterton. 

The first advocate to set up chambers in 
Umtata (also during 1973) was Dave 
Rogers. He came to Umtata from 
Grahamstown, where he had been prac
tising as an advocate. His chambers 
were in the Old Mutual Building in 
Leeds Road. Shortly after his arrival, 
Dave Rogers was joined by Vic 
Vakalisa. Vie Vakalisa, however, did not 
remain at the Bar for very long. He left 
during 1975 and went to practise as an 
attorney. He rejoined the Bar" during the 
1980s. 

The next person to join the Bar in 
Umtata was Beresford Koyana. He did 
so during 1975. He was employed by 
the University of Fort Hare which estab
lished a branch in Umtata and com
menced operations in 1976 as the fore

Dave Rogers took silk in 1975, thus 
becoming the first SC of the Transkei 
Society of Advocates. Jeremy Pickering 
(presently a judge in the ECD) then 
joined the Bar in Umtata during January 
1976. He was joined by Neilen Locke 
(presently a judge in the Transkei 
Division) during August 1976. 

The High Court of Transkei became 
known as the Transkei Supreme Court 
when the homeland became' independ
ent' in October 1976. At that time the 
Bench consisted of two members, Chief 
Justice Munnik and Judge SHE 
Wienand seconded from the East Cape 

The Pretoria Bar continues to play a 
leading role in the training of pupils, and 
has added 52 new advocates to the ranks 
of practising advocates in 2003 alone. 

Life at the Pretoria Bar continues to be 
rewarding and challenging, with the Bar 
being in the forefront of legal develop
ments in the national capital. Its mem
bers practise in the High Court and 
magistrates' courts over the length 
and breadth of the old Transvaal, and 
travelling over the Jukskei River, the 
Vaal River or the Drakensberg Moun
tains creates exciting opportunites to 
wreak havoc in the territories of our 
provincial colleagues. m 

Division. Wienand, who arrived as a 
judge in the Transkei in mid-1975, died 
in January 1977. He was succeeded by 
LA Rose-Innes. 

Next to join the Bar in Umtata was 
Fikile Barn. He became a member dur
ing 1977/78, was subsequently appoint
ed a judge of the Land Claims Court, 
and is now a judge of the Transvaal 
Provincial Division. The first person to 
do pupillage under the auspices of the 
Transkei Society of Advocates was 
Geoff Kakana during 1978. In those 
days when the Supreme Court went on 
circuit, it was accompanied by all the 
members of the Bar. This was so 
because the circuit rolls were unusually 
large--sometimes with more than fifty 
matters on the roll. The rolls were heavy 
because the regional court had not yet 
been established. The fact that the entire 
Bar went on circuit meant that little hap
pened in the court in Umtata when there 

Historic photo taken in December 2003 ofthe judges of the of the now demisedTranskei High runner to the University of Transkei. He 
Court which was incorporated into the Eastern Cape Division. Back row: Judges N Locke. practised at the Bar until his untimely 
LP Pakade, F Dotwana, X Petse, P Ebersohn; front row: Judges M Maya, C Jafta, ZS Peko

death in 1976. 
(Acting Judge President), S Miller and V Quiba. Absent: I Schoeman and Z Nhlagulela. 
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