
, The last time I was in court, it was 
to hear whether I would receive 
the death penalty.' The signifi

cance of those words from Nelson 
Mandela was not lost on those gathered 
at the opening of the Constitutional 
Court during mid-February 1995, their 
poignancy magnified by the fact that 
they were uttered in the court that would 
hear argument in the death penalty case 
the next day. 

Thankfully, the death penalty died a 
swift death and the court commenced 
the Herculean task of forging a new 
constitutional jurisprudence. During its 
first ten years, the Constitutional Court 
handed down numerous judgments 
spanning the spectrum of constitutional 
issues, too numerous to consider here. 
What follows are brief reflections on the 
course that certain aspects of our consti
tutional jurisprudence have taken. 

The first decision (S v Zuma & others 
1995 (2) SA 642 (CC) handed down on 
5 April 1995) struck down a reverse 
onus provision relating to confessions 
made before a criminal trial. The court 
reasoned that rights to silence, to be pre
sumed innocent and ultimately to a fair 
criminal trial were fundamental princi
ples of our law, and were rights that had 
in the past been severely eroded by 
statute and sometimes by judicial deci
sion. The court held that these constitu
tional rights reinforced the 'golden 
thread' that it was for the prosecution to 
prove guilt beyond reasonable doubt. 
Pre-trial and fair trial criminal rights 
appeared to be inextricably interlinked. 
A slew of reverse onus provisions suc
cumbed thereafter. 

Eventually, the golden thread had to give. 
A curious dichotomy between pre-trial 
and fair trial rights emerged in 1996 with 
the decision in Ferreira and Levin NO & 
others 1996 (1) SA 984 (CC). The court 
held that statutory compulsion to give 
incriminating evidence, coupled with a 
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direct use immunity and subject to ajudi
cial discretion at trial to exclude deriva
tive evidence, adequately balanced the 
rights of an accused, the interests of 
shareholders and creditors in company 
liquidation proceedings and the realities 
of limited investigation and prosecutorial 
resources currently available to the state. 
This was in the context of 'the particular
ly high crime rate, which one can take 
judicial notice of, currently prevalent in 
South Africa'. That recurring theme of 
high crime levels has since featured 
prominently in decisions upholding limi
tations on pre-trial and ultimately fair 
trial criminal rights. 

Apart from in the early rights cases, the 
inception of the Interim Constitution 
soon ensnared government. In 1995 in 
Executive Council of the Western Cape 
Legislature v The President of the 

Republic of South Africa & others 1995 
(4) SA 877 (CC), the court struck down 
a section in a statute directing the 
reform of local government, which 
empowered the President to amend sec
tions of the Act by proclamation. A 
majority of the court held that the con
stitutional framework of separation of 
powers meant that Parliament could not 
delegate primary legislative power to 
the executive, such as the power to 
amend or repeal Acts of Parliament. To 
avoid a constitutional crisis, the court 
suspended its order of constitutional 
invalidity to enable Parliament to reme
dy the defects before the fust local gov
ernment elections. 

Ultimately, the doctrine of legality as an 
incidence of the rule of law was formu
lated to regulate the exercise of public 
power. That doctrine, crystallised first in 
Fedsure Life Assurance & others v 
Greater Johannesburg Transitional 
Metropolitan Council & others 1999 (1) 

SA 374 CC, and ultimately refined in 
Pharmaceutical Manufacturers ofSouth 
Africa: In Re Ex Parte President of the 

Republic of South Africa 2000 (2) SA 
674 (CC), was used to set aside a presi
dential proclamation bringing into oper
ation the South African Medicines and 
Medical Devices Regulatory Act. The 
problem was that the President had 
brought the Act into operation in the 
absence of a crucial regulatory frame
work. The court set an objective ration
ality test noting that decisions had to be 
rationally related to the purpose for 
which the power was given. However, 
the court held that this standard did not 
mean that courts could or should substi
tute their opinions about what was 
appropriate for those in whom power 
was vested, as it acknowledged that 'a 
decision that is objectively irrational is 
likely to be made only rarely .. .' . 

That low standard of review (relating to 
the exercise of public power not 
reviewed as administrative action) was 
ultimately used in defence of controver
sial constitutional amendments justify
ing floor-crossing without the loss of 
seats in political office. It remains to be 
seen how the doctrine of legality will 
develop. The relatively low standard of 
review, in the absence of an accompany
ing rights-based challenge, may effec
tively mean that government will be 
able to justify just about anything. 

Not surprisingly, conflicts among the 
three spheres of government have been 
few and far between, with the pre
dictable protagonists being in the 
provinces of KwaZulu-Natal and the 
Western Cape. Insofar as the tussle for 
legislative (and consequently executive) 
power is concerned, matters seem to 
have resolved themselves in Ex Parte 

President of the Republic of South 
Africa: In Re Constitutionality of the 
Liquor Bill 2000 (1) SA 732 (CC) into a 
'functional vision of what [is] appropri
ate to each sphere'. Within this vexed 
framework, the court has held that the 
constitutional allocation of exclusive 
provincial powers 'should be interpret
ed as applying primarily to matters 
which may appropriately be regulated 
intra-provincially'. That battle has yet to 
be fought out and jurisprudential devel
opment in this area will no doubt 
depend on the results of future political 
elections. 
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Perhaps the most interesting constitu
tional development has been the gradual 
identification of the parameters of 
entrenched socio-economic rights. The 
frantic debate preceding the passage of 
the Constitution on the justiciability of 
socio-economic rights was finally 
resolved in the certification process, 
with the Constitutional Court noting 
that 'we are of the view that these rights 
are, at least to some extent, justiciable'. 
The court held that 'at the very mini
mum socio-economic rights can be pro
tected from improper invasion'. In 1998 
the court had to consider the vexed posi
tion of a terminally ill patient, Mr 
Soobramoney, who required dialysis 
treatment to prolong his life. The court 
interpreted the socio-economic rights in 
sections 26 and 27 of the Bill of Rights 
as 'dependant upon the resources avail
able for such purposes'. The application 
for emergency medical treatment was 
dismissed and the patient died shortly 
thereafter. 

The court in Soobramoney v Minister of 
Health, KwaZulu-Natal 1998 (1) SA 
765 (CC) noted that decisions about 
funding and the allocation of scarce 
resources were complex matters best 
left to the political process. Thus the 
court signalled that 'rational decisions 
taken in good faith by the political 
organs' would not lightly be overturned. 

However, in 2001, in Government of the 
Republic of South Africa & others v 

Grootboom & others 2001 (1) SA 46 
(CC), the court ruled that the provincial 
response to the housing crisis in the 
Western Cape was not reasonable 
because it failed to cater for 'people in 
desperate need'. Government in that 
instance had not achieved its obligations 
in section 26(2) which required the state 
to take 'reasonable legislative and other 
measures to achieve the progressive 
realisation of socio-economic rights 
within available resources'. 

In 2003, the Treatment Action 
Campaign began its litigation battle 
with national government to compel it 
to provide an anti-retroviral drug at pub
lic health sites to pregnant mothers. This 
was in an effort to reduce mother-to
child transmission of HIY. The court 
appeared to adopt a robust approach 
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when it issued a mandamus directing 
government to permit the use of 
Nevirapine at public hospitals and clin
ics. Activists were overjoyed and 
lawyers waited with baited breath for 
the judgment in Minister of Health & 
others v Treatment Action Campaign & 
others No 2 2002 (5) SA 721 (CC). 

When the judgments arrived, it soon 
became clear (at least it did to me) why 
that courageous decision had been easy 
to make. The crucial difference between 
the Treatment Action Campaign case 
and other socio-economic rights cases 
that had come before the court was that 
budgetary constraints were not a factor. 

FORUM 

rights such as access to housing, health 
care, food, water and social security. 
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Once more, it remains to be seen what 
direction that area of law will take, 
involving as it does the tricky issues of 
the limits of judicial power. The painful 
reality, however, is that the success of our 
constitutional democracy must ultimately 
be measured by our progress in stemming 
and reversing poverty in our country. 
There may ultimately be little that the 
Constitutional Court can do in this area in 
the absence of the requisite political will. 
The slow implementation of the order in 
the Treatment Action Campaign case is a 
stark and timely reminder of that. 

Opening of the Constitutional Court in 1995 

Back (left to right): former Minister of Justice Dullah Omar; former President Nelson R 
Mandela; Chief Justice Arthur Chaskalson; former Judge President of the Supreme Court of 
Appeal; MM Corbett; the late Justice I Mahomed. 
Front (beneath the judges): former Constitutional Court clerks. Those currently at the Bar 
include (left to right): AA Gabriel (left), KwaZulu-Natal Bar; Johan de Waal (thirdfrom left), 
Cape Bar); Patrick Mtshaulana, Johannesburg Bar; and Paul Farlam, Cape Bar. The other 
persons are Constitutional Court staff. 

The costs of Nevirapine were not in 
issue and had been admitted to be with
in the resources of the state. The infra
structure was in place and human 
resources were said to be available. 

Nevertheless, the court rejected the 
international law notion of a minimum 
core content of socio-economic rights 
and confirmed its earlier interpretation 
that socio-economic rights in our 
Constitution were textually limited by 
the obligation placed on government to 
'take reasonable legislative and other 
measures, within its available resources, 
to achieve the progressive realisation' of 

In summary, the last decade has seen 
massive growth in constitutional 
jurisprudence and there have been 
exciting developments in the common 
law, and in the influence of the 
Constitution on interpretation of legis
lation and of fundamental rights such as 
the rights to dignity and equality. This 
has meant that few areas of law have 
remained unaffected by the growing 
constitutional jurisprudence. Much 
work remains and hopefully the immi
nent move tn new surrounds on 
Constitutional Hill will make that judi
cial task more comfortable. (l) 
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