
FORUM 

Aspects of practice 

Hoosen Gani, Kwazu/u-Nata/ Bar, Pietermaritzburg 

e advocates' profession has a 
strict code of practice which

,-;.
imposes serious obligations on us 

in our professional conduct. These rules 
of practice were not conceived by the 
legislature nor devised by the courts but 
have come to us through centuries of 
experience and development both in this 
country and in comparative jurisdictions. 

Our courts have, quite significantly, on a 
number of occasions found favour with 
the rules of the Bar, notwithstanding 
that they are simply rules of profession
al practice. Whilst we all may be famil
iar with the nature of practice at the Bar, 
it helps to take time off from the rigours 
of practice to remind ourselves of the 
nature, basis and extent of the rules and 
ideology to which we have all pledged 
allegiance. This article advances a sum
mary of the recent judicial pronounce
ments on the rules of practice which 
regulate the profession and the ethical 
duties imposed by the rules on practic
ing advocates. The recent judgments 
have, in the main, dealt with the referral 
rule and the duties of counsel to the 
court and the client. 

The referral rule 

At the heart of the advocates' profession 
is the referral nature of practice at the 
Bar, which the courts have, with the 
passage of time, come to accept (In re 
Rome 1991 (3) SA 291 (A) at 306B-D; 
Beyers v Pretoria Balieraad 1966 (2) 
SA 593 (A)). The old authorities reveal 
no clear indication that advocates prac
tising before the reception of Roman
Dutch law in this country acted only on 
instructions from attorneys and on a 
referral basis. Notwithstanding this, the 
courts have examined the development 
of legal practice in this country and the 
influence of the English practice on our 
legal system, and thereafter firmly 
entrenched the referral rule as being a 
part of our law. 

With the entrenchment of the referral 
rule, however, came the inevitable ques
tion whether the referral nature of prac
tice at the Bar was justifiable in our new 

constitutional dispensation. This was one 
of the issues considered by the Natal 
Provincial Division during 1997 in 
Society of Advocates of Natal v De 
Freitas 1997 (4) SA 1134 (N), which 
decision was recently revisited by the 
Supreme Court of Appeal in an applica
tion for leave to appeal by Mr De Freitas 
(reported as De Freitas v Society of 
Advocates 2001 (3) SA 750 (SCA)). 
Both Courts recognised the divided 
nature of legal practice in this country 
and entrenched the referral rule, essen
tially on the basis that the referral nature 
of the advocate's practice is both justifi
able and manifestly in the public interest. 

The Supreme Court of Appeal has 
recently had further occasion to consid
er the referral rule, in the matter of 
Commissioner, Competition Commis
sion v General Council of the Bar SA 
[2002] 4 All SA 138 (SCA), albeit from 
the perspective of competition law. This 
appeal lay from review proceedings 
launched by the General Council of the 
Bar (the GCB) in the Transvaal 
Provincial Division pursuant to the 
GCB's application for the exemption of 
a number of its rules of practice, includ
ing the referral rule, in terms of the pro
visions of section 10 of the Competition 
Act 89 of 1998 and the Competition 
Commissioner's decision on that appli
cation. In the review proceedings Roos J 
had exempted the referral rule from the 
relevant provisions of the Competition 
Act and the Commissioner appealed 
that decision to the SCA. 
The SCA confirmed the decision of 
Roos J exempting the referral rule, on 
the basis that the courts have now 
entrenched the referral rule as part of 
the law of the land and that the 
Commissioner was therefore not enti
tled to interfere with such legal recogni
tion of the rule by refusing exemption. 

The legitimacy of the referral rule has 
therefore been upheld and reinforced by 
the superior courts of this country. The 
question which has subsequently arisen 
is what effect the entrenchment of the 
referral rule has had on the advocate's 
practice. 

The most obvious consequence is that it 
is now clear that non-compliance by an 
admitted advocate with the terms of the 
referral rule will be improper. An advo
cate may therefore not accept instruc
tions from clients without the interven
tion of an attorney, and a contravention 
of the rule will be unprofessional and 
actionable. This has been clearly 
demonstrated in the decision of both 
courts in the De Freitas case. 

The judicial entrenchment of the refer
ral rule has also served to clarify the 
distinction between the nature of the 
work performed by the advocate and the 
attorney. This distinction has often been 
simplified by classifying the advocate 
as a specialist and the attorney as a gen
eralist. More specifically, however, it 
has come to be accepted that the advo
cate generally prepares pleadings and 
presents clients' cases to the court, 
while the attorney attends to procedural 
and preparatory issues, such as the 
issuing and service of process, the 
investigation of facts, the procuring of 
evidence and discovery and inspection 
(see the SeA decision in De Freitas at 
757B-E). In this way, the role of each 
complements that of the other, to the 
ultimate benefit of the client. 

The significance of delimiting the 
exclusive functions of the attorney and 
the advocate lies in the fact that it is now 
possible to discipline those advocates 
who do not confine themselves to the 
tasks preserved for advocates. In 
General Council of the Bar of South 
Africa v Rosemann 2002 (1) SA 221 
(C), the GCB applied to strike off the 
respondent from the roll on the ground 
of professional misconduct. It was 
alleged that the respondent had per
formed tasks in the conduct of litigation 
usually reserved for attorneys, which 
included the signing and issue of 
process. Relying, inter alia, on the 
referral rule and the divided nature of 
the profession, the court held that the 
performance by the respondent of duties 
reserved for attorneys did in fact consti
tute misconduct. The court added that 
the fact that an attorney may have 
'instructed' the respondent to perform 
such tasks did not detract from the 
impropriety of the respondent's con
duct. The respondent was accordingly 
suspended from practice for two 
months. The effect of the decision is 
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that the referral rule requires counsel to 
act on the instructions of an attorney, 
and also demands that counsel only 
entertain instructions to perform tasks 
which fall within the purview of the 
advocate's profession. 

Counsel's duty to the court 

Quite apart from the referral nature of 
practice at the Bar, the Bar's code of 
practice (and the obligations which it 
imposes on counsel) also places counsel 
in a unique position vis-a-vis the courts. 
It has long been accepted that the obli
gations of counsel seized with a case are 
double-barrelled. First, counsel repre
sents the client and is therefore the 
agent of the client. Second, counsel is 
an officer of the court and is under a 
duty to assist the judiciary in the admin
istration of justice (Cape Society v 
Vorster 1949 (3) SA 421 (C) at 425). 

In many instances, the courts adjudicat
ing a case and, therefore, the adminis
tration of justice, are dependent on, and 
place a great deal of trust in, the assis
tance of counsel (Ex parte Swain 1973 
(2) SA 427 (N); Society ofAdvocates of 
Natal v Merret 1997 (4) SA 374 (N) at 
383; Pienaar v Pienaar 2001 (1) SA 
231 (0) at 237.) It is for this reason that 
it has come to be accepted that counsel 
must act with the utmost good faith 
towards the court and that the courts 
should be able to rely on an assurance 
given by counsel in relation to any issue 
(Swain's case (supra) at 434H). Counsel 
is furthermore obliged to inform the 
court of any matter which is material to 
the issues before the court and of which 
counsel is aware (Schoeman v 
Thompson 1927 WLD 282 at 283). 

The duties of counsel to the court fea
tured in the recent case of Toto v Special 
Investigating Unit 2001 (1) SA 673 (E), 
in which the court dealt with the obliga
tion of counsel to bring to the court's 
attention any judgment which, to the 
knowledge of counsel, was material to 
the issues before it. Reiterating the duty 
of good faith which counsel owed to the 
courts and the dependence of the 
administration of justice on the honest 
conduct of counsel, the court repeated 
the principle that the failure of counsel 
to inform the court of a judgment mate
rial to the issues before it constituted a 
gross breach of counsel's duty to the 
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court. Such duty, the court held, applied 
even in relati~n to a judgment adverse 
to the case being advanced by counsel. 

Counsel's duty to the client 

In the recent case of S v Ntuli 2003 (4) 
SA 258 (W), the court dealt with coun
sel's duty to fearlessly represent and 
uphold the interests of the client within 
the context of heads of argument. 
Marcus AJ reasoned that a failure by 
counsel to properly represent the client 
may impede the client's right to a fair 
trial or appeal. In the case before the 
court, the court had taken the view that 
the heads of argument initially filed 
were insufficient, and called for the fil
ing of more comprehensive heads. The 
court reasoned that heads of argument 
served a crucial purpose in the represen
tation of a client in an appeal and the 
duty on counsel to properly represent 
the client demanded that the heads pre
pared by counsel articulated the 
strongest arguments in favour of the 
client, dealt with the evidence and case 
law, and advanced appropriate submis
sions. Hence, the duty of counsel to 
properly represent the client has been 
held to apply to the preparation of writ
ten argument. 

I conclude by recording that the future 
will no doubt yield challenges to the 
rules of the Bar at various levels which 
will call for exacting scrutiny of our 
rules and the duties which they impose 
on us as practitioners. Future judicial 
pronouncements will further refine the 
duties of counsel. The Bar will no doubt 
deal with these challenges as it finds 
them. Whatever the future may hold 
for the code of practice of the Bar, how
ever, I believe that the ultimate benefici
ary will no doubt be the administration 
of justice. DJ 
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