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The future of legal professional privi
lege and client confidentiality. Recent 
legislative enactments in the US and 
EU appear to relegate the role of 
counsel to that of gatekeeper and fore
shadow extensive duties to disclose 
facts which may othetwise be privi
leged. This may constitute an erosion 
of the basic principles on which the 
legal profession is foundered. 
The session on civil litigation 
advanced a panel of leading trial 
lawyers who demonstrated different 
approaches to the use of expert evi
dence in the assessment of damages 
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first edition of this work, the 
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Annual Survey of South African 
Law 1947, must have appeared 

some time during 1948. The preface is 
dated 1 May 1948 by the Faculty of the 
Law of the University of Witwatersrand, 
as it then was. At some stage over the last 
55 years, the Wits academics must have 
lost some steam. There is no preface any
more and the Wits Law School doesn't 
say when the Annual Survey of South 
African Law 2001 was published, but one 
guesses it was deep into 2003. 

Now, for practitioners, the purpose of 
the Annual Survey, according to the 
1948 preface, is as follows: 

'One of the main difficulties with which 
lawyers everywhere today are confronted 
is to fmd their way about in the maze of 
new legislation and case law produced 
each year by the legislature and the law 
courts. The Survey, it is hoped, will pro
vide them with the necessary guide. By 
perusing the relevant sections the practi
tioner should be able to see at a glance 
whether any important development has 
taken place in ··a particular branch of law. 
At the same time, the Survey should 
enable him to derive maximum benefit 
from the existing law reports, digestS", 
and other legal publications.' 

in both personal injury and com
mercial cases. 
The practices and procedures 
involved in the appointment of 
judges. Jurisdictions employ differ
ent approaches in appointing judi
cial officers. The primary approach
es are selection and election. The 
object of any procedure to appoint 
judicial officers is to achieve an in
dependent, transparent and diverse 
judiciary, and a fusion of approach
es may be required to achieve these. 

Any conference would be inchoate 
without a vibrant social programme. 

Perusing the latest edition at the end of 
2003, I am afraid that I have some diffi
culty in understanding how a work that 
deals with the law in 2001 is supposed 
to help me 'at a glance ' identify new 
legal developments. But it is not only 
the fact that it comes out so late that 
makes one wonder about the usefulness 
of this publication. The question is: 
what it the point of this publication? 
Who reads it and why? 

As students, we used the summaries of 
the judgments when preparing for oral 
examinations. It was a risky business 
because the Annual Survey didn't 
always give you the kind of detailed 
knowledge of a case expected by the 
likes of Professors Gerhard Lubbe and 
Come van der Merwe. 

I don't know whether law students still 
use the Annual Survey for this purpose. 
Even if they do, this surely cannot justi
fy the yearly effort made by many of 
South Africa's leading academic 
lawyers and practitioners. 

When reading the chapters of interest to 
my practice, I quickly realised that the 
real value of the Annual Survey lies else
where. It is no longer a tool to keep you 
up-to-date with the latest legal develop
ments. It hasn't served this purpose for 
years. Instead, many of the chapters con
tain in-depth analysis of the case law, 
precisely because the Wits Law School 
manages to get the very top lawyers in 
their fields, such as Lubbe and Van der 
Metwe, Dugard, Zulman, (Danie) Visser, 
Plaskett, Skeen, Staniland, Zeffertt, 
Kahn, Davis and Marcus to contribute. 

Highlights of the 2003 conference 
included an opening ceremony which 
merged the American, Chinese and 
Italian heritages to emphasise San 
Francisco's diverse cultural orientation, 
a mid-week dinner at the San Francisco 
Museum of Modem Art, and a closing 
evening dinner cruise along the Bay. 

Travelling to the USA in this day and 
age no doubt requires patience and 
resolve. Patience, it is all too often said, 
is rewarding. My experience at the San 
Francisco conference certainly bears 
testimony to this. CD 

A Jutastat search reveals that the Annual 
Survey has been referred 391 times by 
our courts since 1947 (more than 20 
times over the last three years). This 
makes it the primary channel of com
munication between academics and the 
Bench. The law reports contain many 
statements such as: 

'A helpful discussion of the case is to be 
found in the Annual Survey of SA Law 
(1969) at 415-7. The learned writer cor
rectly observes (at 415-6) that the 
report, which is in very small print, is 
not only difficult to read but also to 
understand. ' 

and: 

'The soundness of this line of argument 
has been questioned, albeit with his 
customary scholarly diffidence, by 
Professor Ellison Kahn in the Annual 
Survey of SA Law (1976).' 

and, after remarking that the correctness 
of a certain line of judgments had been 
supported by a 'plethora of comment by 
academics and textbook writers': 

'The sole dissenting note is sounded by 
Professor JC de Wet in the Annual 
Survey ofSouth African Law 1964.' 

Not everyone sees it this way. During 
the bad days of apartheid there was, on 
some occasions, a refusal to engage: 

'The approach set out above, to the extent 
that 'it depends upon distinguishing 
between quasi-judicial and purely admin
istrative functions, has been ro~ndly con
demned by some academic lawyers, 
including Baxter Administrative Law at 
573-577 and Mr Etienne Mureinik in 
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Annual Survey of South African Law 
(1983) at 47. I do not propose to discuss 
their point of view because I consider 
myself bound to follow the same 
approach as the Appellate Division.' 

Other judges have used the publication 
more creatively. One, in particular, man
aged to use the Annual Survey to engage 
in a conversation with himself (see 
Simon NO v Mitsui & Co Ltd 1997 (2) 
SA 475 (W) at 520 to see a judge refer
ring to his own contribution in Annual 
Survey, seemingly in support of some or 
other proposition). 

For what it is therefore worth, I am of 
the view that members of the Bar should 
continue to take note of the contribu
tions in the Annual Survey. One may of 
course also make a contribution. In 
1948, the Wits Law Faculty thanked the 
members of the Johannesburg Bar who 
'generously consented to contribute to 
the work'. Members of the Cape Bar 
have also contributed over the years. 
Some of these contributions have found 
their way into the law reports although 
it not always easy to understand why. 
See whether you can work out the 
meaning of the following trenchant 
authority: 

'Sien ook die opmerkings van Hodes in 
1985 Annual Survey of South African 
Law te 335-6, veral die laaste sin daar
van, waar die geleerde skrywer tereg se: 

'The mere provision of a vehicle, fuel 
and driver form stationary and static 
acts and of themselves produce no act of 
conveyance. ' 

Johan de Waal, Cape Bar 
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Contract textbooks are jealous 

masters. They tend to enjoy loyal 

followers , who in turn tend to 


have stumbled upon a particular t~xt


book as the prescribed work at univers

ity, and then return to this often arbitrar

ily chosen work later in life when need

ing to revert to principle. The first 
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edition of this textbook was not my 
'contract book'. I am, therefore, very 
happy that I have been asked to review 
the second edition, since I hardly knew 
the first, and now have a book to which 
I shall certainly turn to frequently when 
matters of principle are at issue. In the 
foreword by PM Nienaber, the book is 
described as a 'thinking man's book'. 
This is a good description. It is not the 
kind of thing undergraduates will easily 
digest with their evening dose of ecstasy 
or beer. It employs a densely packed, 
often elliptical currency of concepts and 
tends to assume it is talking to lawyers 
who know what it is talking about. The 
idea of horizontal application of the 
Constitution, for example, is woven into 
the introductory section in a manner that 
might well be meaningless to those 
unfamiliar with such discourse. The 
terse, yet very incisive, criticism of the 
decision in Shelagatha Properties 
Investments CC v Keliywood Homes 
(Pty) Ltd 1995 (3) SA 187 (A), appear
ing at page 381, is a good illustration of 
the fact that one often needs to read the 
argument slowly to follow it fully. This 
economy, for the most part, is useful, as 
it allows the book to reveal more insights 
instead of wasting time explaining 
fewer. But it does mean that, if the logic 
of a proposition does not readily follow, 
or might be lost in ambiguity if left 
unelaborated, one is sometimes puzzled 
unnecessarily. There is an apparent sug
gestion at page 22 that mistake is 
defmed as ignorance of the existence of 
dissensus, and there is a general lack of 
clarity on what the 'truth' is about which 
the mistaken party is to be regarded as 
'mistaken'. The reader may be puzzled 
when comparing the calculation of dam
ages at page 126 for breach of warranty 
with that at 128 for misrepresentation 
when the innocent party abides, unless 
the same reader bears in mind that the 
measure employed in respect of the lat
ter is delictual, something that could 
have been spelled out more clearly in the 
discussion. The reader may be perplexed 
to be told that cancellation leads to resti
tution, then to be told about the distinc
tion between cancellation e nunc and e 
tunc; later, that the former is the norm, 
and then that restitution occurs only 
when cancellation occurs e tunc (at 373 
to 382). The economy of delivery also 
spawns what appears to be a false 
dichotomy between misrepresentation 
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that becomes a warranty and misrepre
sentation that leads to an error in motive 
(at page 93). 

It is remarkable that such dense econo
my can produce such a big book on 
principle. Perhaps 60 pages on cession 
and almost 20 on extinctive prescription 
could have made way for a little more 
on exclusion clauses and interpretation 
theory (or an exposition on aspects of 
principle). A link between the theory of 
contract and the rules of interpretation 
would have been a welcome part of the 
theoretical discussion. 

Don't get me wrong; this is a very good 
book. Particularly good are: the general 
rubric of 'improper means of obtaining 
consensus' (here there is a skilful blend 
of polemic de lege ferenda and exposi
tion de lege lata); the discussion on 
options and their relationship to prefer
ences, including engagement with 
Professor Christie on theoretical ques
tions; a very useful examination of 'cer
tainty' and what goes with it; a surpris
ing discussion on the possibility of lia
bility for terminating negotiations in 
bad faith,; a thought-provoking exami
nation of the heresy of a fault require
ment for breach (yes, you're right, there 
isn't one); and the best discussion of the 
stipulatio alteri that I have seen in a 
textbook. What I found most illuminat
ing was the vision of damage (contrac
tual or delictual) in terms of identifying 
the asset negatively affected by the rele
vant wrong - a conceptualisation that 
works very well when grappling with 
positive interesse and negative inter
esse. Once again, the density of the dis
course may lose a few readers (I am not 
sure how well the 'diminution of the 
value of an expectancy' will go down 
with varsity beers or after lunch at the 
Ellisras magistrate's court). 

Note to the pedant: the editing is 
refreshingly good - no typographical 
errors or grammatical howlers will irri
tate you (except 'cannot not ' on page 
298, and a tendency to insert a comma 
after a long subject, as one would in 
Afrikaans). 

Contract is the kind of thing you think 
you always understand well until you 
start thinking about it. This book helps 
in such moments. Buy it. 

Frank Snyckers, Johannesburg Bar 
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