
SA citizens held in Zimbabwe and 
Equatorial Guinea 

Extracts from a statement by Brian Spi/g SC, convenor of the 
Human Rights Committee of the GCB, on 11 May 2004 

The Human Rights Committee of 
the General Council of the Bar of 
SA voices its concerns when there 

are human rights violations, irrespective 
of whether or not it is popular to do so. 

Some believe that the 70 men held at the 
Chikurubi Prison in Zimbabwe and who 
are alleged to be mercenaries should be 
left to their fate and in some circles have 
already been tried and convicted. We 
disagree. The men are South Africans, 
they have the status of awaiting trial pris
oners in Zimbabwe and they are entitled 
to the rights accorded to that class of 
prisoner under Zimbabwean law. They 
are also entitled to legal representation. 
Moreover, they are entitled to a fair 
hearing. 

There is no fair trial procedure in 
Equatorial Guinea. This view is con
firmed by United Nations resolutions 
and reports to that effect, and is also 
supported by South Africa's prosecuting 
authority after its own investigation. 

In these circumstances, we believe that 
there is a duty on the South African 
Government, both under our Constitution 
and as signatory to the African Charter, 
to resist the extradition of these men 
to Equatorial Guinea. If the allegations 
against them are true, then they have 
committed a serious crime in South 
Africa under the Regulation of Foreign 
Military Assistance Act of 1998. South 
Africa should have them extradited and 
brought to trial here. 

In presenting this statement, we have 
weighed a number of considerations. 
We have already referred to Equatorial 
Guinea's disregard of basic fair trial 
procedures. However, serious allegations 
have also been brought to our atten
tion to the effect that the men are being 
deprived of their basic rights as prisoners 
in Zimbabwe. In addition, it also appears 
that attempts have been made to prevent 
their lawyers from attending court on 
their behalf. The current position is dealt 
with first. 

The Zimbabwean authorities classify the 
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men as awaiting trial prisoners. The rights 
of awaiting trial prisoners are clearly 
stated in the Blanchard judgment of the 
Zimbabwean Supreme Court which is 
the highest court in that country. 

The men continue to be denied their basic 
prisoner rights despite more than 12 suc
cessful applications to court directing the 
prison authorities to respect the terms of 
the Supreme Court judgment. Since the 
end of last month, prison authorities have 
continued to keep the men handcuffed 
and in leg irons both day and night. They 
therefore have been required to sleep 
and eat whilst handcuffed and chained, 
which is a virtual impossibility con
sidering they are cuffed in cross armed 
fashion. Socks that were given to them 
to stop the cutting effect of the leg irons 
were confiscated. Jerseys were espe
cially collected for all of them because 
their flimsy garments are no protection 
against the cold, yet the prison authori
ties refused to distribute these to the 
men. Eight of the men are kept in solitary 
confinement in an abysmally small cell 
measuring 4,5 x 1,5 m without a bed and 
no eating utensils. 

The place where the magistrate is 
required to preside is a court in name only 
(through a 1988 piece of legislation). It 
is not a place that can be classified as 
meeting the minimum requirements of 
a public venue. The court is within the 
Chikurubi prison walls and roadblocks 
are used to frustrate access to the court 
by the press and lawyers representing the 
accused. This, despite a court order that 
the hearings are to be in public. 

A week or so ago, legal counsel were 
stopped at a roadblock from going to 
court and were not allowed to pass 
through, even though both counsel dis
played valid credentials and despite an 
appeal from the presiding magistrate 
to the police. The lawyers were only 
allowed through when further repre
sentations were made to highly placed 
government officials. This is an unac
ceptable violation of the prisoners' basic 
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trial rights under Zimbabwean law and 
the African Charter to which Zimbabwe 
is a signatory. 

The involvement of the special 
Zimbabwean CIO police unit is per
vasive. They have been seen entering 
the magistrate's office at the prison - a 
makeshift tent - together with the inves
tigating officer and attempting to discuss 
matters with him to the exclusion of 
defence counsel. 

Secondly, the prospect of the Equatorial 
Guinean extradition application being 
successful is a most chilling prospect, 
as would be an extrajudicial attempt 
to place the men at the convenience of 
Equatorial Guinean authorities. 

Equatorial Guinea is a repressive regime 
whose continued human rights abuses 
are well documented. There is no form 
of justice in any recognised sense. 

It has been established that all 70 men 
are South African citizens, one of whom 
holds dual nationality. This also appears 
from the indictment. The men come from 
all parts of South Africa. Each one is 
entitled to a fair trial. Our Constitutional 
Court has pertinently held that even a 
non-South African may not be extradited 
to another country to face capital charges 
unless an undertaking is given by the 
foreign country that the death sentence 
will not be imposed on him or her. The 
decision is based in part on the right to 
life and the non-derogable clauses of our 
Constitution. 

It therefore appears that in applying 
that same principle, the South African 
government has a constitutional duty to 
seek similar protection for our nationals 
arrested in an intermediate country who 
are sought to be extradited to a third 
country. In addition, South Africa has 
commitments and obligations under the 
African Charter of Human and Peoples' 
Rights. 

This SA government and the Zimbabwean 
government are both signatories to the 
Charter. The Charter entitles every per
son to the right of a fair trial (Article 
7) and imposes on each signatory state 
(Articles 1 and 25) an obligation to pro
tect individual rights and take measures 
to give effect to the rights, duties and 
freedoms contained in the Charter and to 
achieve those objectives on the African 
continent. This is an objective which is 
also central to NEPAD. 0 
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