
Eight years at the Bar and still 
discriminated against 

Fayeeza Kathree, Johannesburg Bar 

Prior to my coming to the Bar, and 
in spite of being both a woman 
and black, gender discrimina

tion was a concept that I grappled with 
only theoretically - I say this because I 
had lectured in courses such as Women 
and the Law, written feminist critiques 
of the Constitution and the Women 's 
Convention in human rights and femi
nist journals such as the SA1HR and 
AGENDA (a journal on women and 
gender) and presented academic papers 
on equality and women's rights at both 
local and international conferences. 
However, my experience at the Bar was 
- abruptly - to alter my na·ivete forever. 

At the Bar I began, for the first time dur
ing my working life, really to wrestle 
with gender discrimination .... Within 
a matter of months I realised that the 
Bar was 'just another boys' club'. 
Regardless of our past achievements, 
professional qualifications, work expe
rience and most of all, competency as 
lawyers, our womanhood continues to 
hinder our progress at the Bar. As ludi

crous as this may sound, even as late 
as the year 2004, our male colleagues, 
both counsel and attorneys, continue to 
be of the view that women just don't 
have the temperament (or competency) 
for complicated commercial and consti
tutional matters. 

Perhaps the perception is that with a 
home, husband and children to t~ke 

care of, a woman cannot give the case 
her undivided attention. However, many 
\\t omen don't have any of these 'distrac
tions' and yet they suffer the same rejec
tion. Hence women are relegated to the 
bottom tier of attorneys ' briefing lists. 

Senior counsel at the Bar are as much to 
blame as attorneys. During my arrival at 
the Bar and post 1994, in order to please 
the powers that be, senior counsel were 
being pressured to bring black juniors 
into matters. This they did, rightly so, 
in the name of transformation but in so 
doing they were, so it appears, unmind
ful of the fact that women, both black 
and white, also belonged to that social 
group called 'the previously disadvan-
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During four days planned by the 
local legal profession of a coun
try renowned as having a noto

riously macho culture in relation to the 
'sheilas', the Commonwealth Lawyers 

* A summary of papers delivered 
at the Commonwealth Lawyers 
Conference in Melbourne, Australia, 
in 2003. Reprinted with the permis
sion ofWomen in Law, London. 

**Chambers ofLeolin Price, London, 
UK; Bristol Institute ofLeg a I Practice, 
University of the West of England, 
Bristol, UK. Chair, Association of 
Women Barristers, England and 
Wales. Jrancesburton@dial.pipex.com 
frances. burton@ uwe. ac. uk 

August 2004 ADVOCATE 

Conference in Melbourne, Australia, 
included only one session on women 
lawyers, their aspirations and concerns. 
(One Australian contributor blamed 
women for not proposing themselves and 
thus forfeiting their right to complain, 
and both men and women for their lack 
of interest in women's advancement, 
reducing it to a routine agenda item!) 

Sadly, this reflects the current approach 
to women barristers in the United 
Kingdom, although they are, albeit often 
struggling, no longer either absent or 
officially discriminated against, and some 
have done tremendously well, especially 
a few highly successful women at the 
commercial Bar. But the Bar Council's 
much vaunted 'mainstrearning' policy 

A BAR TO WOMEN? 

taged ' ... and so whenever counsel or 
the attorney was required to choose 
between a male and female junior, they 
would inevitably choose the male junior 
even if he was less qualified than his 
female counterpart. 

So despite having completed a mas
ter's degree with a constitutional law 
focus at Georgetown University Law 
School, clerked at the Constitutional 
Court and worked as in-house counsel 
at the Constitutional Litigation Unit of 
the Legal Resources Centre, at the time 
of coming to the Bar in 1996, I too was 
required to take my place at the bottom 
tier of the briefing lists. For eight years, 
the refrain has been, 'but you are not 
discriminated against; you have a very 
successful practice'. This may, indeed, 
be so, but the question that must neces
sarily follow and be answered is 'Would 
I have been more successful if I were 
male?' 

The General Council of the Bar and 
its ten constituent Bars is committed 
to transforming the legal profession in 
terms of both race and gender. Do we, 
however, show equal commitment to 
both race and gender transformation? 
Put differently, has the profession trans
formed sufficiently insofar as gender 
issues are concerned? My answer would 
be a simple 'no'. U 

has not touched the anecdotal evidence 
of senior women leaving the Bar and 
such positive statistics as exist relate 
only to students' progression from the 
Bar Vocational Course (BVC) into pupil
lage, where women (in a virtually 50:50 
gender split at BVC enrolment) now 
score slightly better than men. The Bar 
Council is currently planning compa
rable tenancy statistics. 

The conference session was led by 
Cherie Booth QC, a vice-president of the 
Association of Women Barristers, high 
profile member of Matrix Chambers, 
Recorder and leading employment law
yer. She summarised the current UK 
Bar and Bench statistics (ie the dimin
ishing percentage of women to men at 
the Bar as seniority progresses, plus 
the mere 6 per cent of women judges 
in the High Court and above, despite 
higher percentages on the Circuit Bench 
- about one third - and amongst the 
lower judiciary where it is nearly 50 per 
cent). She went on to paint a graphic 
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