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A Bar to women? 

In this issue of Advocate we look 
at why so few women are called to 
the Bar, and why even less remain 

here. Of course, in the larger context 
of our law and our society, the issue of 
gender equality is of far greater com
plexity than would permit of fair treat
ment in the few pages of this journal. 
The many diverse cultures from which 
our new society has sprung each has its 
own history of gender dominance and 
predominance. But the order estab
lished by the advent of democracy in 
South Africa has roundly rejected all 
such practices. 

Section 9(4) of the Bill of Rights 
decrees that no person may unfair
ly discriminate directly or indirect
ly against anyone on the ground of 
gender. The Commission for Gender 
Equality was established in terms of 
section 181 of the Constitution to 
strengthen our constitutional democ
racy. The Commission is independent 
and impartial, subject only to the law 
and the Constitution, and no person or 
organ of state may interfere with its 
functioning. It is accountable only to 
the National Assembly. Its function is 
to protect, develop and maintain gen
der equality, and to promote respect 
for it. Its statute, the Commission on 
Gender Equality Act 39 of 1996, gives 
it the power to monitor and evaluate 
the policies and practices of, amongst 
others, private institutions. Its inves
tigatory powers include the power of 
subpoena and compellability of wit
nesses. But its powers are essentially 
of an investigatory and recommenda
tory nature, and one may justifiably 
ask whether it has enough teeth. 

The Commission has, since its 
establishment, played a regular role 
in cases concerning gender equal
ity. Recent examples have been 
Bannatyne v Bannatyne (Commission 
for Gender Equality, as Amicus 
Curiae) 2003 (2) SA 363 (CC), S 
v Baloyi (Minister of Justice and 
Another Intervening) 2000 (2) SA 425 
(CC), and Amod v Multilateral Motor 
Vehicle Accidents Fund (Commission 
for Gender Equality Intervening) 
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1999 (4) SA 1319 (SCA). At present, 
the Gender Commission is investigat
ing the charges against Mr Norman 
Mashabane, the South African dip
lomat to Indonesia. There are also 
groups whose focus is perhaps more 
accentuated, but who ultimately seek 
to attain the same goal; see Van Eeden 
v Minister of Safety and Security 
(Women 's Legal Centre Trust, as 
Amicus Curiae) 2003 (1) SA 389 
(SCA). 

The Constitutional imperative, and the 
objects of the Gender Commission, pur
sue the goal of gender equality because 
equality is an end in itself. The broader 
concept of equality self-evidently per
colates through the Constitution (the 
judiciary itself needs to reflect broadly 
the racial and gender composition of the 
country - section 174(2)), and within 
our local context it carries a particularly 
significant meaning. But quite apart 
from these considerations, one would 
have thought it equally self-evident 
that a society comprised of women and 
men is poorer by half for the exclusion 
of one of the constituent parts from its 
governance. 

What do we do at the Bar about 
gender equality, and why do we do it? 
The Bar has designed rules to accom
modate the particular circumstances 
attendant on women practitioners. 
They are referred to in the articles that 
appear elsewhere in this issue. But 
in my view any discussion of these 
issues must commence first with an 
acknowledgement on my part and on 
the part of my male colleagues, that 
the traditional imbalance in domestic 
and parental chores between the male 
and female professional establishes 
for the woman advocate a handicap 
that slows her down significantly in 
a highly competitive environment. 
There can be little doubt, as the con
tributions in the other pages show 
that, say, during the running of a 
substantial trial, those demands play 
havoc with such little time and energy 
as invariably are left to focus on and 
cope with outstanding issues. 

Changing mind sets may take time, 
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as Justice O'Regan observes in her 
article, but in my view that is where it 
starts, not the other way around. The 
use in opinions and pleadings and sub
missions of 'she or he' (or 'he or she'), 
of 'chair' or 'chairperson', of 'her 
Ladyship' (or simply 'judge' or 'jus
tice' irrespective of the gender), and 
other linguistic gymnastics, and the 
magnanimity ofallowing a few months' 
discount on Bar fees during pregnancy, 
are all obviously inadequate. But more 
importantly, viewed in isolation they 
might all appear condescending if not 
paternalistic, unless they are evidence 
of attempts to pull straight the skewed 
practice of law, a function of years if 
not decades of male dominance. Then 
they represent a genuine willingness 
to adapt, and to infuse others to fol
low suit; and to bring about a climate 
in which gender equality is a given. 

If the Bar's mindset is right, and 
its attitude has adapted sufficiently to 
acknowledge not the right of women 
advocates to practise at the Bar, not 
the fact that they are handicapped by 
tradition, but the need for the practice 
of the law and by extension the Bar 
to be served by women advocates, 
the rest will follow. Then 'rules', or 
rather practices, will develop because 
then all and not only some will benefit 
from them. More importantly, then 
practice at the Bar will already, if only 
for changed attitudes, be more accom
modating of women advocates. 

The areas in which the South African 
Bar will then develop substantially are 
in the main related to briefing pat
terns, and to security of chambers 
and temporary home practice. Briefing 
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patterns are a daunting issue, since the 
Bar does not (always) determine where 
the brief goes. But sometimes the Bar 
can play a meaningful role, and in this 
context we may have to reconsider 
our prohibition against influencing 
briefs or recommending colleagues. 
It is a humble start, but one should 

STOP PRESS 

GCB: New National 
Executive 
At its 59th annual general meeting 
held in Bloemfontein on the week
end of 23 and 24 July 2004, the 
GCB appointed its first black chair. 
Following a decision to postpone the 
elections for a new executive com
mittee until 6 November 2004, the 
GCB appointed Norman Arendse SC, 
national deputy chair of Advocates 
for Transformation, and a member 
of the Cape and Johannesburg Bars, 
as chair, and Jannie Eksteen SC, a 
member of the Eastern Cape Bar, as 
deputy chair. 

The decision to postpone the elec
tions will allow the GCB and its 
constituent Bars the opportunity to 
consider a proposed constitutional 
amendment tabled by Advocates for 
Transformation which relates to co
and equal-governance of the advo
cates' profession. 

Other members of the National 
Executive Committee are: 

Ishmael Semenya SC, Sharise Weiner 
SC and Fayeeza Kathree of the 
Johannesburg Bar, Hans Fabricius SC 
of the Pretoria Bar, Renata Williams 
SC of the Cape Bar, Pops Aboobaker 
SC and Archie Findlay SC (ex officio) 
of the Kwa-Zulu Natal Bar. 

In the meanwhile, a decision was also 
taken that the GCB join the SADC 
Lawyers' Association which is cur
rently chaired by Mr Vincent Saldanha 
of the Law Society of South Africa. 

Juta Prize for best article 
The Juta Prize for the best contribu
tion to Advocate in 2003 has been 
awarded to Fiona Snyckers for her 
article 'Law in literature: a monstrous 
maze?'which appeared in 2004 April 
Advocate 39. 
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not lightly brush aside the value to an 
advocate of opportunity not otherwise 
presented. Regarding chambers, indi
vidual Bars are already accommodat
ing individual needs. Permission to 
practise from home before and after 
child-birth is routinely granted. But in 
many instances these are only available 

Fourth World Congress on 
Family Law and Children's 
Rights 
The Fourth World Congress on Family 
Law and Children's Rights will be held 
in Cape Town from 20 - 23 March 2005. 

Members are invited to visit the 
website at http://www.1awrights.asn.au 
where they will be able to glean more 
information concerning the Congress 
and the history of the World Congress. 
In particular it may be noted that 
Ms Grac;a Machel has agreed to be 
the Patron (following the patronage of 
Mary Robinson for the third conference 
in Bath, England, in 2001; and Hilary 
Rodham Clinton for the second in San 
Francisco, USA, in 1997). 

The Congress has the support of a num
ber of agencies and organisations and 
in particular many bodies representing 
lawyers (Bar associations and law soci-
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On Application - already demeaning 
- and the chamber may no longer be 
available four months later. 

Again, above all, once the mindset 
is right, the keenness to keep adapting 
will follow. 

WHG van der Linde se 

eties) in Australia, the United States of 
America, England and Wales, Scotland, 
New Zealand and Singapore, to mention 
a few. 

Registration fees have been set at a 
differential rate to ensure optimum 
attendance from lawyers and associated 
professions within the African conti
nent. The rate for African delegates is 
R2 200 compared to R6 200 for the rest 
of the world. 

Website 
Current issues of Advocate are avail
able at two websites: 
• the Jutastat website at 


http://www.jutastat.com 

• the GCB website at 

http://www.sabar.co.za 
It is the GCB's aim to archive all 
issues of the journal at its website 
from April 2004. 

LSSA and GCB 

LSSA and GCB 
The co-chairs of the Law Society of South Africa, Silas Nkanunu (left) and Jan Stemmett 
(right), paid a courtesy visit to (the then) GeB chair, Willem van der Linde se, in June to 
discuss matters ofmutual interest. With them is LSSA Executive Director Andre van Vuuren. 
Photograph: De Rebus 
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